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To:    The Department of Forestry, Fisheries and the Environment 

(hereinafter the “Department” or “DFFE”) 

 

For the Attention of:  White Paper Submission 

Per e-mail:  whitepaper@dffe.gov.za  

26 September 2022 

Dear Honourable Representatives, 

RE: COMMENTS ON THE DRAFT WHITE PAPER 

Please find herewith the submission (the “Submission”) by Animal Law Reform South Africa 
(“ALRSA”) in respect of the call for submissions published in Government Gazette number G 46687 
– GoN 2252 of 8 July 2022 in respect of the Draft White Paper on the Conservation and Sustainable 
Use of Biodiversity in South Africa  (the “Draft White Paper” or the “White Paper” with reference 
to the final document). 

We welcome this document and applaud the Department for this progressive advancement. We have 
made comments which we believe are essential to achieving its overarching goals of “Thriving People 
and Nature”.  

Kindly confirm receipt of this Submission and address further correspondence to the email address: 
amywilson@animallawreform.org. 

We look forward to receiving a response to our Submission and are available to engage on any queries, 
comments, concerns which you may have in respect of the Submission. 

Please note that this Submission is non-exhaustive and does not represent all the responses or 
objections to or comments on the issues and matters raised herein. We reserve the right to provide 
any further or additional information on aspects raised herein or in respect of this submission and 
related subjects. 

We have used the template provided by the Department as requested which can be found on the pages 
following this cover letter. 

 

Organisational Background and Declaration of Interest 

This Submission is by Animal Law Reform South Africa (“ALRSA”) 2, a non-profit company and a 
registered NPO (Number 238-234 NPO). We have a substantial interest in the issues to be considered 
by the Department. We have, for years, consistently expressed interest in these issues to DFFE, other 

 
2 Animal Law Reform South Africa Website: https://www.animallawreform.org/ 

mailto:whitepaper@dffe.gov.za
https://pmg.org.za/files/draftwhitepaperonconservationsustainablesabiodiversity.pdf
https://pmg.org.za/files/draftwhitepaperonconservationsustainablesabiodiversity.pdf
mailto:amywilson@animallawreform.org
https://www.animallawreform.org/
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government departments, NGOs, the South African public and other stakeholders – both privately 
and within the public domain.  

We have furthermore requested engagement with and feedback from the relevant authorities in 
respect thereof. We have provided various formal submissions, sent letters, emails, and other 
correspondence, attended presentations and meetings, and otherwise engaged on these matters 
(where such engagement has been possible). We are interested stakeholders and representatives of 
vulnerable populations within South Africa, including human as well as nonhuman animals. We have, 
within our core focus, concepts of social justice and appreciate the need for intersectionality in our 
approach.  

ALRSA is composed of compassionate legal professionals and envisages a society and legal system 
that adequately protects humans, nonhuman animals and the environment. We work on connecting 
three core focus areas: Animal well-being, Social Justice and Law. We focus on a few key areas that 
we believe will bring about the most change. These focus areas include: Legislative and Policy Reform; 
Litigation and Legal Services and Education and Research. 

 
Endorsements 

We also wish to endorse the Submissions made by: (i) South African Institute for Advanced 
Constitutional, Public, Human Rights and International Law (“SAIFAC”), a centre of the University 
of Johannesburg and (ii) the EMS Foundation and the Wild Law Institute; (iii) FOUR PAWS South 
Africa; and (iv) Indigenous Knowledge Systems For Heritage Animals Council (IKSHA Council) 
respectively; to the extent that these are not in conflict with our Submission and can be read 
collaboratively with one another. 

We welcome the opportunity to make such Submission and look forward to it being properly 
considered by the Department more broadly. 

We further look forward to engaging further on the issues contained herein.  

 
Yours sincerely,  

 

  

Amy P. Wilson 
BCom, LLB, LLM 
Executive Director, Co-Founder  
Animal Law Reform South Africa 
amywilson@animallawreform.org  

mailto:amywilson@animallawreform.org
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Submission by Animal Law Reform South Africa (ALRSA) 

Draft White Paper on the Conservation and Ecologically Sustainable Use of South Africa’s Biodiversity 

Dated: 26th September 2022 

______________________________________________________________________________________________________________________________ 

 

Template for Stakeholder Comments per White Paper Section: Written comments to whitepaper@dffe.gov.za by 26 September 2022. 

Name of Stakeholder: Animal Law Reform South Africa3  

Contact person: Amy P. Wilson [CC: Cheslyn Ceaser] 

Contact details: amywilson@animallawreform.org and contact@animallawreform.org [CC: cheslynceaser@animallawreform.org] 

 

What do you see as main benefits, Implementation/ Compliance 
costs and risks? 

Do you 
support or 
oppose the 
proposal? 

What amendments do you propose? 

GENERAL COMMENTS 

Welcome and Commendation for Draft White Paper 

 

We welcome the development of the White Paper in response to fill an 
existing policy gap due to the lack of an approved, over-arching policy 
on biodiversity.  

 

SUPPORT 
with 
amendments 

We propose that the transformative and paradigm shifting sentiments be 
consistently captured throughout the entirety of the document.  

Presently, there are instances where the current and problematic “old” paradigm 
are evident, and misinterpretations of terms such as “sustainable use”, “ubuntu” 
and “integrative approach” appear in the document and other inconsistencies 
and conflicts. These can lead to misinterpretation and uncertainty.  

 

 
3 Animal Law Reform South Africa (“ALRSA”) Website: https://www.animallawreform.org/  

mailto:whitepaper@dffe.gov.za
mailto:amywilson@animallawreform.org
mailto:contact@animallawreform.org
mailto:cheslynceaser@animallawreform.org
https://www.animallawreform.org/
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What do you see as main benefits, Implementation/ Compliance 
costs and risks? 

Do you 
support or 
oppose the 
proposal? 

What amendments do you propose? 

We further welcome and applaud the sentiments expressed by the DFFE 
that “we need to do things differently”, that there needs to be a “New 
Deal” for people and Nature (including animals) and that people as well 
as Nature (including animals) should thrive.  

In this light, we welcome the inclusion of concepts such as Ubuntu, 
animal sentience, and the One Health and One Welfare approach. 

Furthermore, we support the inclusion of Indigenous Knowledge 
Systems as being foundational to a thriving biodiversity economy, 
provided that their intellectual property and the integrity of their 
knowledge systems is appropriately implemented respecting and 
promoting animals and their welfare concerns. 
 
For too long, there has been a reliance on an exploitative and extractive 
model based on colonial ideologies which has benefited very few at the 
expense of many and which has compromised and infringed on the 
guaranteed constitutional rights of South Africans, under the guise of 
conservation and while promoting a limited understanding of property 
rights at the expense of others. As acknowledged, this problematic 
model needs to come to an end to ensure the protection of our shared 
heritage and to secure the rights of present and future generations. 

As is noted, the lack of a uniform standard for conservation and 
sustainable use as well as misinterpretation, abuse and misuse of these 
terms has led to dire consequences, and we are happy that our calls for 
a transformative approach have been heard.  

 

Such “old paradigm” provisions and references must be removed or 
appropriately amended, and the document should be tested against some of the 
progressive and positive changes and the overall vision and mission.  

We have attempted to highlight specific examples of these throughout and are of 
the view that these can meaningfully be incorporated into the final White Paper 
however our comments are non-exhaustive. 
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What do you see as main benefits, Implementation/ Compliance 
costs and risks? 

Do you 
support or 
oppose the 
proposal? 

What amendments do you propose? 

As is noted, South Africa is one of the most biodiverse nations in the 
world, meaning it has an opportunity to be a leader in Africa and beyond 
at carving a truly ecologically sustainable path and develop holistic and 
inclusive policies which protect humans, animals, and the planet. 

If properly drafted and once approved, the final White Paper has the 
potential to provide for a more holistic and inclusive approach to 
biodiversity and conservation and other related issues. It is therefore 
critical that certain issues which are open to misinterpretation and abuse 
are clarified and removed for purposes of the final White Paper.  

There are many progressive provisions in the Draft White Paper of 
which we are supportive, and which must be retained in the final version.  

We reiterate our support for a truly transformative approach and 
paradigm shift to the status quo and thank the DFFE for the 
efforts which have gone into this process including the 
tremendous consultation with various stakeholders.  

Our Submission  

This is the submission of Animal Law Reform South Africa (ALRSA) in 
respect of the Draft White Paper; however, it is non-exhaustive of the 
various aspects. Due to time and capacity restraints among other factors, 
we have not been able to provide detailed comments on every provision 
or relevant aspect. 

 

We have made general comments and more specific comments where 
appropriate in this template provided by the DFFE. Given the nature of 
the general comments, these need to be incorporated as appropriate into 

N/A N/A 
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What do you see as main benefits, Implementation/ Compliance 
costs and risks? 

Do you 
support or 
oppose the 
proposal? 

What amendments do you propose? 

the relevant sections of the White Paper as we have not indicated 
proposed amendments at every instance. This is largely due to the format 
provided by the Department of this table which is not conducive to 
making track changes throughout the Draft White Paper but rather 
provides for minimal comments of a general nature. Should the 
Department require, we are happy to make our proposals in track on a 
WORD version of the Draft White Paper for easier incorporation.  

Accordingly, omission to include a proposal in each specific section of 
a general comment made should not be viewed as an acceptance of the 
provision as is and similarly failure to comment on a provision should 
not indicate we are unsupportive of the provision.  

Endorsements of Other Submissions 

ALRSA wishes to endorse and support the following submissions made 
on the Draft White Paper:  

1. South African Institute for Advanced Constitutional, Public, 
Human Rights and International Law (“SAIFAC”), a centre of 
the University of Johannesburg; and 

2. EMS Foundation and Wild Law Institute. 

N/A Proposals made in the endorsed submissions which are not in direct conflict with 
the proposals in this submission are supported.  

Conflicting Policies Laws and Actions and Review and Reform 
Process 

We wish to explicitly note that while, in many ways, the Draft White 
Paper represents a progressive and transformative shift in policy, there 
are a number of existing laws and policies and draft laws and policies 
which are inherently in conflict with the draft White Paper.  

OPPOSE An inclusion of an explicit recordal to be included in the White Paper that the 
document, once approved, will require a legal and policy review and reform 
process to ensure that other documents are aligned with the White Paper and if 
such documents are not aligned or reconcilable with the White Paper, a process 
of amendment would need to occur in line with the relevant legal requirements. 

We note that this is captured to some extent in 11.3.6 but we propose that policies 
currently in progress which are inherently in conflict with the Draft White Paper, 
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What do you see as main benefits, Implementation/ Compliance 
costs and risks? 

Do you 
support or 
oppose the 
proposal? 

What amendments do you propose? 

For example, during the same public comment period, the DFFE 
released the “Draft Game Meat Strategy” which is irreconcilable with a 
transformative approach and so-called “New Deal” for people and 
Nature.  

The Draft Game Meat Strategy represents the old and current 
exploitative and extractive paradigm which has failed. As per ALRSA’s 
submission on the Draft Game Meat Strategy, it is not possible to have 
the Draft White Paper and the Draft Game Meat Strategy co-existing in 
a logical and coherent manner and therefore the latter must be revoked 
in its entirety.  

Similarly, the recently released National Biodiversity Framework 
(“NBF”) represents instances of the old and problematic way of thinking 
which has led to the current converging crises. We note that several 
comments made in our Submission4 on the NBF have not been 
incorporated and such document falls foul of the progressive provisions 
of the White Paper. 

Other documents in progress which also need to be carefully considered 
include the Aquaculture Development Bill as well as the Draft Climate 
Change Bill.  

Policies and laws already existing would need to be weighed up against 
the White Paper once finalised and approved in order to ensure 
uniformity and certainty with this “New Deal”. We propose that such a 
recordal is explicitly included in the document to guide such process and 

such as the Draft Game Meat Strategy, be withdrawn in their entirety until the 
process of formalising and adopting the White Paper is complete.  

Thereafter such processes can begin afresh in the context of the overarching 
White Paper. 

 
4 ALRSA and EMS Submission on the Draft National Biodiversity Framework dated May 2021, accessible: https://www.animallawreform.org/wp-
content/uploads/2021/05/EMS-ALRSA-Biodiversity-Framework-Submission-Final.pdf  

https://www.animallawreform.org/wp-content/uploads/2021/05/EMS-ALRSA-Biodiversity-Framework-Submission-Final.pdf
https://www.animallawreform.org/wp-content/uploads/2021/05/EMS-ALRSA-Biodiversity-Framework-Submission-Final.pdf
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What do you see as main benefits, Implementation/ Compliance 
costs and risks? 

Do you 
support or 
oppose the 
proposal? 

What amendments do you propose? 

ensure it is done to carve forward a pathway with legal and policy 
certainty and in order to avoid confusion and potential challenge. 

 

Anthropocentric Framing and Conflict with Other Provisions 

The Department has for a long time been guided by a particular 
understanding of “conservation” and a misinformed and incorrect 
interpretation of “sustainable use” in the environmental right. 

The Department has historically, interpreted such provisions to mean 
that animals and the environment should be seen purely instrumentally, 
to be used as a means for attaining human ends. Such harmful and 
problematic ideas can be seen through the Draft 1997 White Paper, 
subsequent legislation, and policies (such as most recently the Draft 
Game Meat Strategy) and practices that have allowed to flourish since 
then – including but not limited to canned and trophy hunting, wildlife 
farming and others.  

In addition to this, not holistically considering and understanding the 
environmental right and other important provisions contained therein. 
Such (mis)interpretations have led to dire consequences, and we call for 
the Draft White Paper to be the turning point for this old paradigm and 
colonial mentality to end.  

Despite its aspirational and visionary nature, this “old paradigm” is still 
evident throughout the Draft White Paper with the most notable 
example of this being the guiding principle of the White Paper, “People 
First”. 

OPPOSE The provision of “People First” should be removed entirely, or alternatively 
should amended and reframed in a significant way. We have made further 
proposals on this below. 

Such amendments should accurately capture the importance and intrinsic value 
of humans as well as Nature and animals.  

Proposals could include the inclusion of Guiding Principles such as 
“Harmonious Co-existence”, “People Matter”, “Life First” or some other 
Guiding Principle with accurately reflect the “Thriving People and Nature” 
Impact Statement.  

References throughout the document where only “people” or “people’s 
wellbeing” or “benefits to people” or “benefit the people” or “human wellbeing” 
or “livelihoods” (among others) are mentioned should be replaced with 
references to include both Nature and animals. This is aligned to the overarching 
goal of people as well as Nature thriving.  

Similarly, references only to livelihoods should be replaced with reference to 
livelihoods, intrinsic value of Nature and animals and environmental protection 
as the former cannot exist without the latter. 
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What do you see as main benefits, Implementation/ Compliance 
costs and risks? 

Do you 
support or 
oppose the 
proposal? 

What amendments do you propose? 

It can also be seen through the use of certain terms and provisions which 
speak to economic value of nature and animals and utilise problematic 
terminology. 

This is challenging in light of the conflicting nature of this with other 
principles and provisions contained in the White Paper – for example 
the incorporation of concepts such as “Ubuntu” properly defined, and 
the recognition of the “Intrinsic Value” of Nature. 

References throughout the document where only “people” or “people’s 
wellbeing” or “benefits to people” or “benefit the people” or “human 
wellbeing” or “livelihoods” (among others) are mentioned should be 
replaced with references to include Nature and animals. This is aligned 
to the overarching goal of people as well as Nature thriving.  

There needs to be an explicit recognition that rights for people and those 
contained in the Constitution can only be achieved through the lens of 
a holistic system of justice i.e., by considering the interests of Nature 
including animals and incorporating these meaningfully into law and 
policy. We propose that if the White Paper is truly to reflect a paradigm 
shift in relation to biodiversity and is a “New Deal”, the department 
must implement policies that are intrinsically regenerative and wildlife-
friendly as a first priority, with benefits (economic and otherwise) 
deriving from biodiversity flowing to citizens as a natural consequence 
of ensuring a flourishing ecosystem. 

Animals Overtly Missing from / Inadequately Included in Key 
Provisions throughout the White Paper 

While there are some important incorporations and progressive 
advancements in respect of animals in the Draft White Paper and we 

SUPPORT 
with 
amendments 

The express recognition of the following statements in the White Paper with 
reference to the case law and jurisprudence mentioned in the adjacent column 
and elsewhere in this Submission: 

1. Animals are sentient beings and animals can suffer and feel pain; 
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What do you see as main benefits, Implementation/ Compliance 
costs and risks? 

Do you 
support or 
oppose the 
proposal? 

What amendments do you propose? 

commend and support such inclusions, the Draft White Paper does not 
go far enough at incorporating the recent transformative shift as per 
Constitutional Court judgments and others from the Supreme Court of 
Appeal as well as other High Courts.5 This can be cured through 
incorporating expressly such sentiments throughout the document for 
which we have made some proposals. 

It is also important that, while both people and animals are aspects of 
Nature, animals be clearly distinguished as separate stakeholders. This is 
due to their differentiated nature from other environmental elements 
(for example plants and water) including their sentient nature, capacities 
and other qualities which are worthy of protection and distinct from 
other natural entities. 

These sentiments are rooted in Constitutional jurisprudence and the 
interpretation of human rights by the highest courts in the country and 
must be properly encapsulated in the White Paper.  

Another important point is that it should only be wild animals who are 
included – reference should be to “animals” more generally. Not only 
wild animals suffer and are impacted by the right to environment. The 
2016 NSPCA Constitution Court (“CC”) judgment related to 

2. Individual animals have intrinsic worth; 
3. Animal welfare and conservation reflect two intertwined values;  
4. Constitutional Values dictate a more caring attitude towards animals and 

the environment; 
5. Animal wellbeing is an important mandate of the DFFE;  
6. the right to Environment as contained in section 24 of the Constitution 

includes animal welfare; and 
7. references to wild animals should be reference to animals more generally. 

This should not only be incorporated into the relevant section on “animal 
wellbeing” in section 10.4.3 but be weaved throughout the entirety of the White 
Paper giving its intersection with key concepts, principles, and goals of the 
document. 

The 2016 NSPCA Case is currently only mentioned once in the White Paper, yet 
it is one of the most profound and far-reaching interpretations of section 24 as 
it pertains to animals, conservation and biodiversity. We submit that this case 
should be appropriately referenced throughout the White Paper where 
conservation is mentioned, animal wellbeing and welfare, as well as appropriate 
references to animal sentience and intrinsic value which we have proposed 
herein.  

 
5 See for example (non-exhaustive): National Society for the Prevention of Cruelty to Animals v Minister of Justice and Constitutional Development and Another [2016] ZACC 46 
[http://www.saflii.org/za/cases/ZACC/2016/46.html]; and Lemthongthai v S (849/2013) [2014] ZASCA 131; 2015 (1) SACR 353 (SCA) (25 September 2014) 
https://www.saflii.org/za/cases/ZASCA/2014/131.html; and National Council of Societies for the Prevention of Cruelty to Animals v Openshaw (462/07) [2008] ZASCA 78; [2008] 4 All SA 
225 (SCA); 2008 (5) SA 339 (SCA) (30 May 2008) [http://www.saflii.org/za/cases/ZASCA/2008/78.html]; and National Council of the Society for Prevention of Cruelty to Animals v 
Minister of Environmental Affairs and Others (86515/2017) [2019] ZAGPPHC 337; 2020 (1) SA 249 (GP) (6 August 2019); and Botha v Smuts and Another (2832/2019) [2020] 
ZAECPEHC 19 (4 June 2020) [http://www.saflii.org/za/cases/ZAECPEHC/2020/19.html]; and Smuts N.O &. 2 Others v MEC: Eastern Cape Department of Economic Development, 
Environmental Affairs and Tourism and Another (unreported, case number 1199/2021); and Sustaining the Wild Coast NPC and Others v Minister of Mineral Resources and Energy and Others 
(3491/2021) [2022] ZAECMKHC 55 (1 September 2022) [https://www.saflii.org/za/cases/ZAECMKHC/2022/55.html]  

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2016%5d%20ZACC%2046
https://www.saflii.org/za/cases/ZASCA/2014/131.html
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What do you see as main benefits, Implementation/ Compliance 
costs and risks? 

Do you 
support or 
oppose the 
proposal? 

What amendments do you propose? 

domesticated animals (camels) in the expansion of the environmental 
right. 

This document needs to be situated in the context of section 24, the 
Right to Environment including recent jurisprudence interpreting this 
right by the highest court in the country, the Constitutional Court (and 
subsequent judgements which have been referenced in this submission). 

In the 2016 Constitutional Court case brought by the NSPCA, the 
Constitutional Court referred to the Openshaw6 judgement that 
recognised that ‘animals are worthy of protection not only because of the reflection 
that this has on human values, but because animals are sentient beings that are 
capable of suffering and of experiencing pain.’7  

The CC also referred in the Lemthongthai case8 that stated “[c]onstitutional 
values dictate a more caring attitude towards fellow humans, animals and the 
environment in general”.9  

The CC court explained that ‘the rationale behind protecting animal welfare has 
shifted from merely safeguarding the moral status of humans to placing intrinsic value 
of animals as individuals.’10  

The CC held animal welfare is connected with Section 24 and that the 
integrative approach links the suffering of individual animals to 
conservation and illustrates the extent to which showing respect and 

 
6 NCSPCA v Openshaw (462/07) [2008] ZASCA 78 (RSA). 
7 2016 NSPCA Case Para 56 
8 Lemthongthai v S (849/2013) [2014] ZASCA 131 (25 September 2014). 
9 Lemthongthai v S Para 20 and NSPCA para 57. 
10 2016 NSPCA Case Para 57. 
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What do you see as main benefits, Implementation/ Compliance 
costs and risks? 

Do you 
support or 
oppose the 
proposal? 

What amendments do you propose? 

concern for individual animals reinforces broader environmental 
protection efforts.11  

The CC held further that “[a]nimal welfare and animal conservation together 
reflect two intertwined values.”12  

This case was referred to with approval in the North Gauteng High 
Court. The HC court coined treatment of lions in captivity an 
environmental issue.13  

They stated that “[e]ven if they are ultimately bred for trophy hunting and for 
commercial purposes, their suffering, the conditions under which they are kept and the 
like remain a matter of public concern and are inextricably linked to how we instill 
respect for animals and the environment of which lions in captivity are an integral 
part of.”14  

The advancement of the ranching of wild animals for non-conservation 
purposes is fundamentally inconsistent with the interpretation and 
requirements in the Constitution that use of wildlife must be ecologically 
sustainable and as well as the other elements of the Constitution and its 
interpretations. 

These judgments make it clear that the DFFE has a welfare mandate and 
need to consider the welfare of animals in decision making. The 

 
11 2016 NSPCA Case Para 58. 
12 2016 NSPCA Case Para 58. 
13 National Council of the Society for Prevention of Cruelty to Animals v Minister of Environmental Affairs and Others (86515/2017) [2019] ZAGPPHC 337; 2020 (1) SA 249 (GP) (6 August 
2019) (hereinafter the “Lion Bone case”) at Para 41. Accessible: http://www.saflii.org/za/cases/ZAGPPHC/2019/337.html  
14 Lion Bone case at Para 71. 

http://www.saflii.org/za/cases/ZAGPPHC/2019/337.html
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What do you see as main benefits, Implementation/ Compliance 
costs and risks? 

Do you 
support or 
oppose the 
proposal? 

What amendments do you propose? 

promotion of the game industry is a misinterpretation of the welfare 
mandate and welfare is clearly missing from the document. 

Animal welfare and wellbeing are critical components to biodiversity and 
conservation and the achievement of the Right to Environment. 
Accordingly, existing and future practices and actions impacting on 
these, need to be tested to determine whether they pass constitutional 
muster across all aspects of the particular right. 

Emphasis on Economic Imperatives, Concepts of Value and 
Weighing and Balancing Rights and Interests 

Despite its attempt to shift and transform the current paradigm, a 
number of provisions in the White Paper still exist which emphasis and 
promotes the extractive, exploitive, colonial, and flawed model which 
focuses on economic benefit and a limited interpretation thereof. This 
can be seen in various places in the White Paper and should be amended 
where appropriate.  

Currently framed, it allows economic interests to trump other factors 
and doesn’t properly allow for a weighting of different rights and 
interests and different interpretation.  

Economic Incentives and Development cannot be prioritised at the 
expense of the Environment as no other rights in the Constitution, 
including to livelihoods can exist without an environment on which one 
can exist.15 

OPPOSE Inclusion of:  

1. Externalised costs 
2. Adequate consideration to different weightings of rights and interests of 

all stakeholders involved 
3. Focus on “alternatives” to the current paradigm as well as less harmful 

means of achieving goals 
4. Methods which are regenerative should be promoted as far as possible 

to repair tremendous damage which has been done 
5. Concepts of “value” need to be properly considered which are not 

merely economic including intrinsic value of Nature and animals as 
individuals. There are some references to this in the White Paper, and 
these should be magnified and carried throughout. Only then can we 
work towards a true paradigm shift.  

6. Ecological criteria take place over economic criteria  
7. Economic criteria is only one aspect of the calculation 

Statements to be deleted or amended for example: “ecologically sustainable use 
of components of biodiversity drives socio-economic growth, and national 

 
15 https://www.unep.org/news-and-stories/story/historic-move-un-declares-healthy-environment-human-right and https://www.iucn.org/news/world-commission-
environmental-law/202110/right-a-healthy-environment  

https://www.unep.org/news-and-stories/story/historic-move-un-declares-healthy-environment-human-right
https://www.iucn.org/news/world-commission-environmental-law/202110/right-a-healthy-environment
https://www.iucn.org/news/world-commission-environmental-law/202110/right-a-healthy-environment


 

 
14 | Page      NPC Number 2017/330930/08 | NPO Number 208-234 NPO 

www.animallawreform.org 

What do you see as main benefits, Implementation/ Compliance 
costs and risks? 

Do you 
support or 
oppose the 
proposal? 

What amendments do you propose? 

As included in the recent case of Sustaining the Wild Coast NPC and Others 
v Minister of Mineral Resources and Energy and Others (3491/2021) [2022] 
ZAECMKHC 55 (1 September 2022)16 which referenced Fuel Retailers 
Association of Southern Africa v Director-General: Environmental Management, 
Department of Agriculture, Conservation and Environment, Mpumalanga Province 
and Others: 

 
‘ ... [D]evelopment cannot subsist upon a deteriorating environmental base. Unlimited 
development is detrimental to the environment and the destruction of the environment 
is detrimental to development. Promotion of development requires the protection of the 
environment. Yet the environment cannot be protected if development does not pay 
attention to the costs of environmental destruction. The environment and development 
are thus inexorably linked.’ 

 

Similar sentiments can be applied in the context of “use” and the 
provisions of the White Paper. Economic incentives and property rights 
cannot merely trump all other stakeholders, interests, and rights, 
particularly in the pursuit of achieving the environmental rights, other 
constitutional rights and social and inclusive justice. 

Other provisions such as in the problem statement where reference is 
made to biodiversity in the context of GDP is problematic. This will be 
further elaborated on in the respective section. 

GDP”. This could be amended to rather indicate that other rights may be 
achieved through due care and respect for Nature including but not limited to 
livelihoods and development.  

Wording from the environmental right should be utilised where possible over 
purely economic framing and where economic framing is utilised, care should be 
given to incorporate the remaining overarching principles of the White Paper 
including concepts such as “intrinsic value”.  

When socio-economic development is mentioned throughout the White Paper, 
reference should be included to environmental protection / the protection of 
Nature. 

 
16 Sustaining the Wild Coast NPC and Others v Minister of Mineral Resources and Energy and Others (3491/2021) [2022] ZAECMKHC 55 (1 September 2022) 
https://www.saflii.org/za/cases/ZAECMKHC/2022/55.html  

https://www.saflii.org/za/cases/ZAECMKHC/2022/55.html
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The use of the term “biodiversity economy” and similar terms reducing 
biodiversity and nature to their economic value reflect similar 
sentiments. This is effectively a negation of the concept of “intrinsic 
value” which is the guiding principle listed in the Draft White Paper.  

There needs to consideration given to externalised costs. There needs to 
be adequate consideration to different weightings of rights and interests 
of all stakeholders involved. Similarly, there needs to be a focus on 
“alternatives” to the current paradigm as well as less harmful means of 
achieving goals. Methods which are regenerative should be promoted as 
far as possible to repair tremendous damage which has been done. 
Furthermore, the concepts of “value” need to be properly considered 
which are not merely economic. There are some references to this in the 
White Paper, and these should be magnified and carried throughout. 
Only then can we work towards a true paradigm shift.  

Concept of “Ubuntu” 

We applaud the important inclusion of ‘Ubuntu’ as a concept in the 
White Paper and one which is critical in carving an inclusive and 
localised approach going forward.  

While we appreciate this is a difficult concept to define and incorporate, 
we have made some proposals to assist with given effect to an 
interpretation of Ubuntu and to assist with the operationalisation 
thereof. We commend the inclusion of consolidating the human, natural, 
and spiritual tripartite. 

Increasingly, academics are arguing that the notion of ‘ubuntu’ is not 
confined to relations amongst the human species but characterises a 

SUPPORT 
with 
amendments 

We have included some proposals around the definition of “Ubuntu” in the 
definition section below and also note that this concept must be more holistically 
incorporated into the White Paper. For example, as properly interpreted, the 
concept of Ubuntu as a concept and guiding principle in the Draft White Paper 
conflicts with the “People First” principle in its definition and utilisation. The 
“People First” provision must be removed and references only to people and not 
the tripartite included in the Ubuntu concept must be amended to include all 
stakeholders. 

We note that there are instances where Ubuntu is referenced that emphasises 
only one aspect of the tripartite, being people. This is inconsistent with its 
definition and purpose. See for example the current definition of “Ubuntu” and 
under 10.4 only references people and should be corrected: 
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What amendments do you propose? 

relationship of respect also with the environment in which people live – 
which includes the relationships with animals.17  

Furthermore, the courts have advanced the idea of Ubuntu, for example 
in the case of King N.O. and Others v De Jager and Others (2021)18 

 

“At the heart of ubuntu is the idea that a society based on human dignity must 
take care of its most vulnerable members and leave no one behind. 
It emphasises the adage that none of us are free until all of us are free.” (Emphasis 
added) 

 

Regarding the interpretation of the concept of Ubuntu, we propose also 
that the term ‘ukama’ should be included in the understanding and 
interpretation of ubuntu as a guiding principle in the Draft White Paper. 
Ukama is a broader understanding of ubuntu and is connected to 
relatedness – that everything in the universe is connected, including 
nonhuman animals. Ubuntu has been argued to be the concrete form 
Ukama in the sense that human interrelationship within society is a 
microcosm of the relationality within the universe.19 

“Finally, “to improve the well-being of people consistent with Ubuntu” emphasizes the intent of 
the legislation to provide a reasonable legislative measure that will improve the well-being of 
people through promoting conservation in the manner encapsulated in this definition”.  

The remainder of the Draft White Paper be revised in alignment with this 
understanding of Ubuntu throughout its vision, mission, goals, outcomes, and 
subsequent implementation of this policy. 

 

 
17 Mogobe B Ramose ‘Ecology Through Ubuntu’ in Munyaradzi Felix Murove (ed). African Ethics: An Anthology of Comparative and Applied Ethics (2009) at 308-314 and Danford 
Tafadzwa Chibvongodze ‘Ubuntu is not only about the human! An analysis of the role of African Philosophy and Ethics in Environment Management’ (2016) Journal of Human 
Ecology 157-158.  
18 King N.O. and Others v De Jager and Others (CCT 315/18) [2021] ZACC 4; 2021 (5) BCLR 449 (CC); 2021 (4) SA 1 (CC) (19 February 2021) at para 237. 
19 Murove MF 2009. An African environmental ethic based on the concepts of ukama and ubuntu. In: MF Murove (Ed.): African Ethics: An Anthology of Comparative and 
Applied Ethics. Pietermaritzburg: University of Kwazulu-Natal Press, pp. 315-331 at 316. See also Swemmer, Sheena An Ubuntu approach to the realisation of animal rights under 
the South African Constitution July 2022 DOI: 10.13140/RG.2.2.25091.78888 

http://dx.doi.org/10.13140/RG.2.2.25091.78888
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What amendments do you propose? 

We note that similar sentiments have been expressed by former 
presidents in conceptualising an Africa and South African where it is not 
only people who are considered important, but all aspects of life. See for 
example, Thabo Mbeki’s “I am an African” speech as the Speech at the 
Adoption of the Republic of South Africa Constitution Bill.20 

Intrinsic Value 

The concept of intrinsic value denotes the value that an entity possesses 
of itself, for itself, regardless of the interest or utility of others. Intrinsic 
value of individual organisms manifests itself into distinct, albeit related 
forms namely good-of-its-on and a good-of-its kind.21 

Several provisions in the draft White Paper subsequently conflict with 
the recordal of intrinsic value and should be amended to align with the 
true meaning of the term. One cannot promote the intrinsic value of 
nature while only indicating that nature is important for human benefits, 
value derived therefrom. 

Although we welcome its recognition, this inclusion, we submit, that 
amendments need to be made to properly reflect this throughout.  

As a second important point, it is important to acknowledge the intrinsic 
value of Nature, as well as the explicit recognition of the intrinsic value 
of animals as individuals which is separate therefrom.  

SUPPORT 
with 
amendments 

We therefore propose that there be an express inclusion of intrinsic value as both 
a guiding principle the further progressive realisation of the recognition of animal 
sentience and intrinsic value of nature with a clearly articulated goal with 
outcomes aligned with the definition of intrinsic value. 

We propose that there be an explicit recordal of the intrinsic value of animals as 
individuals as per the Constitutional and other court judgments already 
referenced. 

We propose that provisions which are in conflict and irreconcilable with the 
recognition of the intrinsic value of nature be removed. 

We propose that the concept of “Intrinsic Value” be incorporated more 
holistically throughout the White Paper, particularly where there is a danger at 
making a purely anthropocentric interpretation. 

 
20 Thabo Mbeki, ‘I am an African’ (8 May 1996)  
21 Schaffner, Joan, Value, Wild Animals and Law in Scholtz, Werner, Animal Welfare and International Environmental Law: From Conservation to Compassion (2019) at 10.  



 

 
18 | Page      NPC Number 2017/330930/08 | NPO Number 208-234 NPO 

www.animallawreform.org 

What do you see as main benefits, Implementation/ Compliance 
costs and risks? 

Do you 
support or 
oppose the 
proposal? 
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This distinction is important as, animals are not only valuable as part of 
a whole or deemed worth of protection because of species required 
protections, rather, that individual animals have intrinsic value.  

Including this provision is merely an incorporation of existing 
constitutional jurisprudence properly into the policy framework that is 
required to give it effect.  

See 2016 NSPCA judgment stating that the rationale for protecting 
animal welfare has changed – from ‘merely safeguarding the moral status 
of humans to placing intrinsic value on animals as individuals’.22 

Integrative Approach to be Properly Defined and Included 

While we applaud the inclusion of the integrative approach as a critically 
important concept to the White Paper and one which must be 
implemented, the current incorporation appears to misinterpret the 
original intention as per the work of Professor David Bilchitz.23 

In this regard, we refer to aspects of the SAIFAC Submission relating to 
the integrative approach and its interpretation as well as the below 
footnoted article. 

We propose that a definition of the “integrative approach” be included 
with reference to the work of Professor David Bilchitz who coined the 
term, and which has been subsequently adopted by the Constitutional 
Court. 

SUPPORT 
with 
amendments 

We propose that a definition of the “Integrative Approach” be defined and 
included with reference to the work of Professor David Bilchitz who coined the 
term, and which has been subsequently adopted by the Constitutional Court. 

 
22 NSPCA 2016 Case, judgment at para 57.  
23 D Bilchitz ‘Exploring the Relationship between the Environmental Right in the South African Constitution and Protection for the Interests of Animals’ (2017) South African Law 
Journal 
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New Deal and Living in Harmony with Nature and Shift from pure 
Property Paradigm 

This document speaks to a very progressive and ambitious approach and 
South Africa as a leader in the region and globally. Yet, across the world 
jurisdictions are explicitly recognising legal rights for nature – including 
in their Constitutions (see for example Ecuador and recent national 
efforts in Chile) as well as in legislation at national, provincial, and local 
levels. If South Africa truly wants to be progressive and have a “new 
deal” for Nature, such sentiments should be included in the White Paper 
as an aspiration. 

“Legal recognition of rights of Nature under different legal systems 
worldwide has been reflected in national practices that rebalance human 
relationships with Nature. Governmental policies in some nations 
incrementally shifted from anthropocentric or human-centred, to non-
anthropocentric or Earth-centred. This contributes to a change of 
paradigm, in which the planet is not considered to be an inanimate object 
to be exploited, but as our common home, alive and subject to a plethora 
of dangers to its health. A consequence of this paradigm shift is 
reconsideration of human interactions with Nature, which in turn is 
reflected in the appearance of Earth Jurisprudence in laws, ethics, 
institutions, policies, and practices, all based upon a fundamental respect 
and reverence for the Earth and its natural cycles.”24 

SUPPORT 
with 
amendments 

The White Paper should include an explicit recognition of the global paradigm 
shift away from the view that Nature is merely an object for exploitation and 
towards an approach of living in Harmony with Nature.  

It should explicitly reference that “[l]egal recognition of rights of Nature under 
different legal systems worldwide has been reflected in national practices that 
rebalance human relationships with Nature” and that South Africa should aspire 
towards Constitutional, legislative and policy initiatives which aim towards such 
a paradigm shift. 

Transformative Constitutionalism can also be referenced as provided for in this 
Submission. 

The term ‘harmony with nature’ be aligned with the United Nations first 
resolution on Harmony with Nature.27 In this resolution, the UN noted that ‘in 
promoting a holistic approach to achieving sustainable development in harmony with nature, 
Earth System science plays a significant role’. It further ‘recognises that protecting and 
conserving ecosystems and avoiding harmful practices against animals, plants, microorganisms, 
and non-living environments contributes to the co-existence of humankind in harmony with 
nature.’ Lastly, this resolution states ‘that the well-being of humanity depends on the health 
and integrity of nature and calls upon the international community to consider the COVID-
19 recovery as a unique opportunity to build back better towards more sustainable and inclusive 
economies and societies in harmony with nature.’  

 
24 https://wedocs.unep.org/bitstream/handle/20.500.11822/35463/ICEL_NOTE_HarmonyWithNature_March152021.pdf?sequence=1&isAllowed=y  
27 United Nations General Assembly (2020) Resolution adopted by the General Assembly on 21 December 2020 -A/RES/75/220 available at https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N20/379/55/PDF/N2037955.pdf?OpenElement (accessed on 25 August 2022). 

https://wedocs.unep.org/bitstream/handle/20.500.11822/35463/ICEL_NOTE_HarmonyWithNature_March152021.pdf?sequence=1&isAllowed=y
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N20/379/55/PDF/N2037955.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N20/379/55/PDF/N2037955.pdf?OpenElement
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“For the past decade, the Secretary General’s Harmony with Nature 
Programme has documented and analysed legislation and policies on the 
rights of Nature that have been either adopted or proposed for adoption 
by national governments or sub-national governments, in the following 
countries: Argentina, Australia, Bangladesh, Belize, Belgium, Bolivia, 
Brazil, Canada, Colombia, Chile, Costa Rica, Denmark, Ecuador, El 
Salvador, France, Guatemala, Hungary, India, Ireland, Italy, Mexico, 
Netherlands, New Zealand, Nigeria, Peru, Philippines, Portugal, 
Romania, Spain, South Africa, Sweden, Switzerland, Uganda, United 
Kingdom of Great Britain and Northern Ireland, United States of 
America, and Holy See.”25  

For further information, please refer to the United Nations in Harmony 
with Nature Programme26 and accompanying library and 
documentation. 

This resolution, interpretation, and approach be evident throughout the Draft 
White Paper. This resolution should be expressly included into the international 
Policy context section of the Draft White Paper. 

Problematic Language and Terminology 

The type of language and terminology used across various policy 
documents, legislation, regulations, documents and other statements 
produced by Department, the Ministry, their representatives and the 
provinces in relation to animals and biodiversity is unacceptable, 
insensitive and needs to urgently change to reflect: a much more caring 
position which indicates a duty of care and recognition of sentience; 
Constitutional Court judgments; and the overwhelming knowledge that 
humans have on the sentience of nonhuman animals. The White Paper 
fails in this regard as it uses similar terminology including ‘stock’ when 

OPPOSE This must include a change in the use of derogatory language and terminology. 
Although the White Paper provides for terms such as ‘intrinsic value’; ‘animal 
well-being’; ‘existence value’ and a more elaborated definition of conservation, it 
is undermined using other language and terminology found throughout this 
White Paper. 

We, as ALRSA submit that the White Paper on Conservation and Sustainable 
Use of South African Biodiversity, which is stated to be South Africa’s ‘[n]ew Deal 
on the conservation and sustainable use of biodiversity, aimed at achieving a South Africa where 
people live in harmony with nature, resulting in thriving people and nature’ presents the 
perfect opportunity for this to be addressed. 

 
25 Ibid 
26 United Nations in Harmony with Nature Programme http://www.harmonywithnatureun.org/rightsOfNature/  

http://www.harmonywithnatureun.org/rightsOfNature/
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referring to fish; ‘use of biological resources’ when referring to human 
activities relating to biodiversity; ‘use of animal population’ and 
‘underused or as yet underdeveloped’ when referring to biodiversity 
components not used by humans. 

GENERAL EDITORIAL COMMENTS 

Name of Policy and References to “Sustainable Use” and 
“Harvesting” and “Sustainable Development” 

The Name of the Policy should include the word “ecologically” in front 
of “sustainable use” in order to ensure alignment with the Constitution. 

All references to “sustainable use” throughout the document should be 
to “ecologically sustainable use”. 

References to “harvesting” and “sustainable harvesting” should be 
replaced with reference to “ecologically sustainable use” as a defined 
term as use would include this aspect and having both terms is 
confusing. 

SUPPORT 
with 
amendments 

All references to “sustainable use” throughout the document should be to 
“ecologically sustainable use” as per section 24 of the Constitution. Similarly, 
references to “sustainable development” throughout the document should be to 
“ecologically sustainable development” as per section 24 of the Constitution. 

References to “harvesting” and “sustainable harvesting” should be replaced with 
reference to “ecologically sustainable use” as a defined term as use would include 
this aspect and having both terms is confusing. 
 

References to only “people”; “people’s wellbeing” and similar 
terms 

Given the vision of the White Paper, the inclusion of only one 
stakeholder throughout the document is problematic and should be 
amended wherever it occurs. 

SUPPORT 
with 
amendments 

References throughout the draft White Paper where only “people” or “people’s 
wellbeing” or “livelihoods” or similar and comparable terms are mentioned 
should be replaced with references to include Nature and animals.  

See also comments relating to alternative proposals for the “People First” 
principle – which can be incorporated here with appropriate amendments. 

Referencing Environments Holistically 

References to environments must include both terrestrial and aquatic 
(which includes marine, freshwater and brackish water). There are 

SUPPORT 
with 
amendments 

When referencing environments include terrestrial and aquatic environments 
which includes all aquatic environments (marine, freshwater and brackish water). 

References to “fauna and flora” to include “fauna, flora and fungi”.  
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certain instances where brackish water or aquatic environments are 
omitted.  

Similarly, reference is made to “fauna and flora” which includes plants 
and animals or directly to “plants and animals” but not necessarily fungi 
as a core component of the environment. This should be rectified.  

References to animal well-being and welfare 

Given that there are two predominant terms in relation to animals being 
that of “welfare” and “well-being” and that these are not consistently 
utilised, we propose that these two terms be used together with “and” 
where they appear other than direct quotations from constitutional court 
judgments. While we appreciate that NEMLA creates a legislative 
mandate in respect of well-being and that this term is defined in 
NEMLA and the White Paper, the constitutional court judgements refer 
to welfare and this is currently more broadly researched. In order to 
avoid a gap in policy, it is proposed that these terms are included 
together wherever they occur in the White Paper. 

SUPPORT 
with 
amendments 

“Well-being and welfare” to be used collectively in relation to animals where 
appropriate throughout the White Paper. 

1. EXECUTIVE SUMMARY 

Vision 

The Vision as currently drafted expresses only improved human 
wellbeing. In order for the White Paper to achieve its objective of 
thriving people and Nature, Nature (including animals) must be included 
in the vision. We have proposed a definition of “Nature” below which 
includes various aspects of the environment as well as animals in order 
to ensure that all elements of the environment are protected 

SUPPORT 
with 
amendments 

Our proposals to the existing Vision are included in red below: 

 

“A prosperous nation, living in harmony with nature, where the intrinsic value 
of humans and Nature are recognised, Nature biodiversity is protected and 
conserved for present and future generations, and wellbeing, secures equitable 
livelihoods and flourishing are secured. And improved human well-being.” 
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Furthermore, the White Paper fails to contextualise the current status of 
biodiversity in South Africa within the global context of a biodiversity 
crisis and the sixth mass extinction. It does not do enough to convey the 
severity of the loss of life that is currently occurring. To this effect, we 
propose that the vision and impact are underpinned by a set of principles 
which recognise the global and local ecological crisis we are currently 
facing resulting in the sixth planetary extinction. 
 
We welcome the recognition of the Department’s need to address the 
legislative framework of biodiversity, most notably the effective 
transformation of the biodiversity sector and clarity on the approach to 
biodiversity conversation and sustainable use, based on the Constitution, 
Ubuntu, and prominence to gender equality. 

4. DEFINITIONS 

List of Acronyms and Abbreviations 

There are a number of acronyms that should be included in the 
document as these are either referenced or should be referenced as 
relevant to the White Paper. 
 

SUPPORT 
with 
amendments 

The following acronyms should be included:  

i. APA – Animals Protection Act  
[Notably, provision should also be made for the new Animal Welfare 
Act once promulgated which we understand will be released within the 
next year for public comment and consultation process] 

ii. AIA – Animals Improvement Act 
iii. DTIC – Department of Trade Industry and Competition  
iv. MSA – Meat Safety Act read with the regulations thereto 
v. NEM:ICMA – National Environmental Management: Integrated 

Coastal Management Act  
vi. OIE – World Organisation for Animal Health  
vii. PAPA – Performing Animals Protection Act  
viii. Paris Agreement  



 

 
24 | Page      NPC Number 2017/330930/08 | NPO Number 208-234 NPO 

www.animallawreform.org 

What do you see as main benefits, Implementation/ Compliance 
costs and risks? 

Do you 
support or 
oppose the 
proposal? 

What amendments do you propose? 

ix. SDGs – Sustainable Development Goals 
x. UNHwn – United Nations in Harmony with Nature Programme 

 
4.1. EXISTING LEGAL DEFINITIONS THAT INFORMED THE POLICY 

Term and Definition of “Biological Resources” 

While notably this term is taken from an existing international treaty, it 
problematic characterises animals and natures as resources which 
conflicts with principles of intrinsic value. 

We propose that the existing definition be adapted (as has been done 
with other definitions) to provide for a more progressive approach and 
one which speaks to the overall nature of the White Paper. Such term 
should be defined and amended throughout the White Paper. 

OPPOSE We propose the term “Biological Entities” be utilised which will assist with the 
transformative shift and replace the term “biological resources” which speaks to 
the old paradigm.  

Definition of “Wellbeing” 

The definition of well-being should reference the NEMLA Act28 not 
Bill. 

We propose the words “and death” be added to the definition. 

We propose that the words “and thrive” or “flourish” be added as 
coping is not the gold standard for wellbeing. 

SUPPORT 
with 
amendments  

Our proposals to the existing definition are included in red below: 

Well-being: The holistic circumstances and conditions of an animal which are 
conducive to its physical, physiological and mental health and quality of life and 
death, including its ability to cope with and flourish in his/her its environment 
and circumstances (Adapted from the NEMLA Act Bill). 
 

Definition of “Traditional and Indigenous Knowledge” 

“Traditional” and “Indigenous” knowledge are distinct and must not be 
used interchangeably or referred to together. 

SUPPORT 
with 
amendments 

We propose that the definitions for traditional and indigenous knowledge be 
aligned with Protection, Promotion, Development and Management of 
Indigenous Knowledge Act, 2019. 

 
28 https://static.pmg.org.za/4660224-6-natenvmanaglawsamendact22022.pdf    

https://static.pmg.org.za/4660224-6-natenvmanaglawsamendact22022.pdf
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4.2. ADDITIONAL DEFINITIONS FOR THE PURPOSES OF THIS POLICY 

Definition of “Community” 

The definition of “Community” as currently construed is open to 
abuse by those who are not previously disadvantaged individuals and 
rather who are the current benefactors of the oppressive systems of 
the past. It could be used to further perpetuate social and other 
injustices and be contrary to transformation and equity, among other 
principles contained in the White Paper. 

The current definition is not aligned to the referenced legislation being 
the definitions of the term “community” found in post-apartheid 
legislation, namely the Mineral and Petroleum Resources 
Development Act, 2002 (Act No. 28 of 2002) (MPRDA).  

This definition must be changed and aligned to legislation and case law 
from the post-apartheid era.  

It is currently not aligned with the definitions of “community” as 
included in the referenced legislation. For example, in the MPRDA a 
community means “a group of historically disadvantaged persons 
with interests or rights in the particular area of land on which the 
members have or exercise communal rights in terms of an agreement, 
custom or law: Provided that, where as a consequence of the provisions 
of this Act, negotiations or consultations with the community is 
required, the community shall include the members or part of the 
community directly affected by mining on land occupied by such 
members or part of the community.” (Emphasis added) 

OPPOSE or 
SUPPORT 
with 
amendments 

Our proposals to the existing definition are included in red below: 

Community: A group of historically disadvantaged persons with interest or 
rights in land pertaining to Nature, biodiversity conservation and sustainable 
use, and/or a particular area of land on which the members have or exercise 
communal rights in terms of an agreement, custom or law, and includes any 
group of historically disadvantaged persons whose rights in land are derived 
from shared rules determining access to land held in common by such group 
and includes part of any such group. 
 



 

 
26 | Page      NPC Number 2017/330930/08 | NPO Number 208-234 NPO 

www.animallawreform.org 

What do you see as main benefits, Implementation/ Compliance 
costs and risks? 

Do you 
support or 
oppose the 
proposal? 

What amendments do you propose? 

Definition of “Conservation” 

The definition of conservation must include and be linked to animal 
welfare as per the 2016 NSPCA Judgment: “...This integrative approach 
correctly links the suffering of individual animals to conservation and illustrates the 
extent to which showing respect and concern for individual animals reinforces broader 
environmental protection efforts. Animal welfare and animal conservation together 
reflect two intertwined values.” 29  

The definition of conservation as it stands in the Draft White Paper 
provides a contradictory understanding of what conservation entails. 
The contradiction arises in the understanding of (a) read with the 
remainder of the provisions in (b), (c) and (d) respectively. 

Conservation as per (b) is seemingly defined through sustainable use 
whereas these terms remain separate concepts in the environmental 
right. Conservation should not be defined with reference to sustainable 
use nor the remainder of the provisions of section 24, it is a stand-alone 
concept. This is an anthropocentric viewpoint and in misalignment with 
the constitutional right to environment. A similar issue arises with 
defining conservation with reference to (c). Furthermore, (d) is a purely 
anthropocentric perspective and a misinterpretation of Ubuntu. If (d) is 
to be included it must include people, Nature, and animals. 

The term “biological diversity and its components” should be replaced 
with the term of (the defined as per below) Nature”. The current 
inclusion is confusing. 

SUPPORT 
with 
amendments 

Our proposals to the existing definition are included in red below: 

Conservation: Under the imperative of protection of the Environment, means as 
appropriate: 

(a) protection, custodianship, care, respect, reverence, rewilding, 
maintenance, enhancement, rehabilitation, restoration, and recovery,  

(b) prevention of destruction, degradation, extinction, decline, abuse, 
exploitation, misuse, and eradication, 

(c) of the benefits and values that present and future generations derive from 
nature’s contributions; 

(d) to improve the well-being of people and Nature consistent with Ubuntu. 

of Nature, biological diversity and its components; 

in a manner that acknowledges and respects the intrinsic value of Nature and 
allows for the flourishing of Nature and people in Harmonious Co-existence. 

©in a manner that, where justifiable, secures equitable and ecologically 
sustainable use, access, and sacred appreciation; 

of the benefits and values that present and future generations derive from 
nature’s contribution; 
to improve the well-being of people consistent with Ubuntu. 

 
29 2016 NSPCA Case 
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We propose including both negative and positive aspects implying the 
need for positive duties and negative ones. 

Definition of “Domestication” 

We propose that the term “domestication” requires further fleshing out.  
The current text reads as follows: 

Domestication: Adapting wild plants and animals for human use, potentially leading 
to human dependency for survival, usually within controlled environments, by 
manipulating reproductive, physical, physiological or behavioural characteristics. 

SUPPORT 
with 
amendments 

We propose the following replacement: 

Domestication: [the process of manipulating reproductive, physical, physiological or behavioural 
characteristics of wild species to adapt them for human use, potentially leading to human 
dependency for survival, usually within controlled environments] 

Definition of “Ubuntu” 

Once again, we applaud this inclusion in the White Paper and into 
policy making around constitutional rights as a critical development 
and advancement.  

We propose that the concept of Ubuntu incorporate the work of South 
African and African academics and particularly the expansion of this 
term beyond only humans to also include Nature and animals.  

We further propose the term incorporate recent jurisprudence such as 
the abovementioned King case in recognising the need to protect 
vulnerable members of society. 

SUPPORT 
with 
amendments 

Our proposals to the existing definition are included in red below: 

Ubuntu: Refers to a unifying vision of community built upon compassionate, 
respectful, interdependent relationships, and that serves as "a rule of conduct, a 
social ethic, which underpins the moral and spiritual foundation for African 
societies." The very essence of Ubuntu hinges on consolidating the human, 

natural, and spiritual tripartite2 illustrating that it is not only about the human 
[footnote 1] and one which protects the most vulnerable members of society. 
[footnote 2] 

[[1] Danford T. Chibvongodze (2016) Ubuntu is Not Only about the Human! 
An Analysis of the Role of African Philosophy and Ethics in Environment 
Management, Journal of Human Ecology, 53:2, 157-
166, DOI: 10.1080/09709274.2016.11906968 
https://www.tandfonline.com/doi/abs/10.1080/09709274.2016.11906968?jo
urnalCode=rhue20]  

[[2] King N.O. and Others v De Jager and Others (CCT 315/18) [2021] ZACC 4; 
2021 (5) BCLR 449 (CC); 2021 (4) SA 1 (CC) (19 February 2021) at para 237. 

https://doi.org/10.1080/09709274.2016.11906968
https://www.tandfonline.com/doi/abs/10.1080/09709274.2016.11906968?journalCode=rhue20
https://www.tandfonline.com/doi/abs/10.1080/09709274.2016.11906968?journalCode=rhue20
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New definition of “Integrative Approach” to be included  We propose that a definition of the “integrative approach” be included with 
reference to the work of Professor David Bilchitz who coined the term, and 
which has been subsequently adopted by the Constitutional Court. 

D Bilchitz ‘Exploring the Relationship between the Environmental Right in the 
South African Constitution and Protection for the Interests of Animals’ (2017) 
South African Law Journal read with National Society for the Prevention of Cruelty to 
Animals v Minister of Justice and Constitutional Development and Another [2016] ZACC 
46 [http://www.saflii.org/za/cases/ZACC/2016/46.html]. 

 

New definition of “Nature” to be included 

The term “Nature” is used throughout the White Paper but not defined. 
The term should be defined with reference to NEMA’s definition of the 
“environment” but expanded to include reference to individual animals 
and also to differentiate between different components of the 
environment.  

This is due to the fact that, while for example plants and animals are 
both part of the environment, animals are sentient beings and have 
expressly been acknowledged so by the Constitutional Court.  

Differentiating different aspects of Nature is furthermore important as 
it relates then directly to the duties owed to such entities. The South 
African courts have acknowledged that animals can suffer and 
accordingly, humans have a duty to prevent their suffering. This is unlike 
plants. However, this does not mean that duties are not owed to other 
natural elements, but rather, that the specific entity receives due regard 

 New definition of “Nature” be inserted which builds on the existing definition 
of “environment” in NEMA but includes additional aspect to align it with 
jurisprudence and the goals of the White Paper: 

“Nature” means the components of planet Earth made up of the following and 
their various components including biological diversity and includes: 

(i) the land, water and atmosphere of the Earth:  

(ii) micro-organisms and plants;  

(iii) animal life including individuals and groups; 

(iv) human animals; 
(v) any part or combination of (i) to (iv) and the interrelationships among and 
between them: and  

(vi) the physical, chemical, aesthetic and cultural properties and conditions of the 
foregoing that exist.  

 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2016%5d%20ZACC%2046
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2016%5d%20ZACC%2046
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What amendments do you propose? 

based on its intrinsic qualities and capacities, and that people, state and 
private entities have duties to such entities based on same.  

The current definition of “environment” as contained in NEMA is 
included below, and a proposed definition for Nature for purposes of 
the White Paper expanding on such definition in light of Constitutional 
jurisprudence is included in the adjacent column. The term “Nature” 
must be defined to include aspects of the environment and specifically 
include reference to individual animals. Nature can build off of the 
NEMA definition with differentiated aspects. Reference to duties and 
obligations linked to capacities and unique qualities of different 
biological entities.  

Existing definition in NEMA: 

“environment.’ means the surroundings within which humans exist and 
that are made up of— (i) the land. water and atmosphere of the earth: 
(ii) micro-organisms, plant and animal life: (iii) any part or combination 
of (i) and (ii) and the interrelationships among and between them: and 
(iv) the physical. chemical, aesthetic and cultural properties and 
conditions of the foregoing that influence human health and well-being: 

*Please Note that the remainder of our Submission is based on the express 
inclusion of a definition for “Nature” which explicitly includes animals at 
an individual as well as a  group level. Should this not be adopted, our 
proposal is that the words “and animals (individually and as a group)” are 
included throughout the document where references to Nature are made. 
We have not subsequently reiterated this throughout the Submission.*  

New definition of “Intrinsic Value” to be included 

The term “Intrinsic Value” appears in numerous places in the Draft 
White Paper but is not defined. We propose that a definition be included 
for certainty.  

 We propose that a definition be included for “Intrinsic Value” 

New definition of “Transformative Constitutionalism” to be 
included 

 We propose that a definition be included for “Transformative Constitutionalism” 
and that this be incorporated as one of the principles and goals of the document 
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Given the transformative nature of the White Paper, its basis in section 
24 of the Constitution and the importance of the concept of 
“transformative constitutionalism”, this concept must be defined and 
included where appropriate in the Whie Paper. See for example in this 
regard:  

1. Murcott, M. Transformative Environmental 
Constitutionalism’s Response to the Setting Aside of South 
Africa’s Moratorium on Rhino Horn Trade. Humanities 2017, 6, 
84. https://doi.org/10.3390/h6040084; and  

2. Bilchitz, David, Does Transformative Constitutionalism 
Require the Recognition of Animal Rights? (September 9, 
2009). Southern African Public Law Vol 25, No. 2, 2010 , 
Available at SSRN: https://ssrn.com/abstract=1872936  

and otherwise be included in the White Paper as appropriate including 
referencing work of appropriate South African academics. 

New definition of “Animal” to be included  We propose that a definition be included for “Animal”. We propose that within 
this definition, the department clearly identify that this policy extends to all 
animals except for human animals.  

New definition of “Wildlife” to be included  We propose that a definition be included for “Wildlife”. 

Definition of “Sustainable Use” [“Ecologically sustainable use”] 

We commend the DFFE for its efforts to shift away from the extremely 
problematic interpretation of “sustainable use” which has dominated the 
environmental paradigm for too long and to define the term with 
certainty. There are positive aspects of the proposed definition which 
should be retained and we have made a few proposals to the definition 
in the adjacent column to bring it in line with the recent jurisprudence 
(please see above referenced case law).As aforementioned, the word 
“ecologically” must be included in every instance before the term 

SUPPORT 
with 
amendments 

Our proposals to the existing definition are included in red below: 

Ecologically Sustainable Use:  

In relation to the use of any component of Nature biodiversity, means the use 
of such components in a responsible way, and that: 

(a) does not contribute to its long-term decline in the wild; or disrupt the genetic 
integrity of the population; 

(b) does not disrupt the ecological integrity of the ecosystem in which it occurs 

https://doi.org/10.3390/h6040084
https://ssrn.com/abstract=1872936
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“sustainable use” in order for it to be consistent with the wording in 
section 24 of the Constitution including its interpretation by a number 
of South African courts including the Constitutional Court. 

We propose that both positive and negative elements be included in the 
definition to illustrate that there are positive and negative duties in 
respect of this provision. 

or other ecosystems; 

(c) ensures continued benefits to people and Nature that are fair, equitable and 
meet the needs and aspirations of present and future generations; and 

(d) in the case of animals (or an animal): 

(i) recognises their sentient nature; 

(ii) respects their intrinsic value as individuals; 
(iii) is humane;  

(iv) does not compromise considers and ensures their well-being and 
welfare; and  

(v) promotes their flourishing. 
 

New Definition of “Reallocation” to be included 

Whilst ‘restoration’ and ‘rehabilitation’ are defined, the definition of 
‘reallocation’ is omitted. 

 A definition of “reallocation” must be included. 

Support for Definitions 

We generally support the inclusion of definitions in relation to 
“rehabilitation”; “restoration”; “rewilding”; “revegetation; “systems 
approach” and “wildness” (non-exhaustive). 

SUPPORT We submit that these concepts can be more holistically incorporated into the 
White Paper – for example through the promotion of alternatives and alternative 
models including agro-ecology and regenerative farming (among other similar 
models). There is insufficient emphasis on these models and too much reliance 
on harmful practices such as industrialised animal agriculture and fishing. 

5. POLICY ISSUE IDENTIFICATION 

We welcome the identification of the Draft White Paper as the 
overarching policy on conservation and sustainable use of biodiversity 
in the country. We further welcome the significance of the Draft White 

SUPPORT 
with 
amendments 

We propose the inclusion of the concept of “Transformative Constitutionalism” 
in this section as well as reference to the interpretation of the Constitution by the 
courts in terms of jurisprudence. 
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Paper as the guide for future legislative reform and administrative and 
policy decisions and practices of stakeholders in the sector.  

Legislative reform with an emphasis on animal welfare and well-being 
considerations is long overdue but requires the progressive steps the 
Draft White Paper presents. 

We support the statement: “In short, this White Paper is South Africa’s 
New Deal on the conservation and sustainable use of biodiversity, 
aimed at achieving a South Africa where people live in harmony with 
nature, resulting in thriving people and nature.” 

This section states that the White Paper represents a paradigm shift 
for conservation and sustainable use of biodiversity in our country. 
This will only become a reality if the progressive terms and concepts 
mentioned in the Draft White Paper are properly integrated and 
reflected in the goals, objectives and expected outcomes. 

6.1. BACKGROUND 

      

6.2. STATUS OF BIODIVERSITY 

 The White Paper fails to contextualise the current status of biodiversity 
in South Africa within the global context of a biodiversity crisis and the 
sixth mass extinction. It does not convey the severity of the loss of life 
that is currently occurring, the full implications for humanity or the 
urgent need to respond to this global threat. 

  We propose the following insertion after the heading “6.2 Status of Biodiversity” 

“The status of South Africa’s life and biodiversity must be understood in the 
context of a global an ecological crisis termed the ‘sixth extinction’. Current 
extinction rates are already at least tens to hundreds of times higher than it has 
averaged over the past 10 million years and is accelerating. The 2019 IPBES 
assessments estimates that an average of around 25% of species (approximately 
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1 million species) in assessed animal and plant groups are threatened with 
extinction, many within the next few decades.  

These global patterns are also reflected within South Africa.” 

6.3. PRESSURES AND DRIVERS 

While there are  numerous important inclusions in this section, it fails to 
properly address the core and systemic issues of the pressures and 
drivers. This is, in a nutshell, colonial and neo-liberal, free-market, 
consumptive, exploitative model. One which fails to recognise the 
intrinsic value of Nature and animals and promotes economic incentives 
over all others. It also recognises Nature and animals merely as property 
which is the reason for the status quo. 

This section also does not get to the core of specific examples of how 
this manifests in reality.  

This can be seen through statements such as: “Degradation of 
rangelands lowers the carrying capacity for both livestock and wildlife.” 
This fails to properly acknowledge that it is in fact the livestock industry 
which itself is a driver of biodiversity loss.  

The animal agricultural industry is one of the most destructive industries 
on the planet and the way it is encapsulated in the White Paper focuses 
rather on the reverse – being how biodiversity loss impacts the industry. 
This warped and backwards inclusion should be removed. 

While there are some statements indicating negative consequences such 
as “Both wildlife ranching and livestock farming are vitally important land uses for 
both socio-economic development and biodiversity conservation, but can have negative 
impacts if conducted too intensively, or inappropriately.” 

SUPPORT 
with 
amendments 

Inclusion of systemic issues behind the Pressures and Drivers and the way of 
thinking of the paradigm that has led to the current crises including the 
underlying legal status of Nature and animals as property and the failure to 
recognise their intrinsic value, and, in the case of animals, their sentience, 
wellbeing and welfare. 

Furthermore, we propose the following insertion at the end of section 6.3: 
 
“The pressures identified above occur because of underlying “drivers” that 
motivate the activities that create these pressures.  For example, many of the 
activities that result in habitat loss, climate change and the over-harvesting of 
wild species occur are motivated by an insatiable desire to accumulate more 
money. Some of these activities are currently authorised due to their contribution 
towards the gross domestic product (“GDP”) of South Africa and may create 
jobs, while others occur without authorisation (i.e. illegally).  Although economic 
drivers can result in important benefits to humans, they will continue to maintain 
or increase the pressures on wild species unless appropriate checks and balances 
implemented to ensure that economic considerations do not take precedence 
over the overall imperative for humans to co-exist harmoniously within Nature 
in a manner that does not degrade the natural systems that sustain life.  
 
In order to bring about the transformative changes necessary to reverse declines 
in wild populations and biological diversity and to achieve dramatic 
improvements in ecological health, it is necessary to reorienting the legal, 
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These sentiments do not reflect the devastating and mass scale on which 
these industries cause harm to the biodiversity of the country. 

Furthermore, these sentiments fail to account for the harm these 
industries cause to the natural environment and resources of South 
Africa, including vital resources such as land, air quality and water. These 
resources are instrumental to life on Earth including human, animal and 
other life. 

Without properly recognising and calling out harmful industries, the 
White Paper will not be effective at achieving its goals. We have raised 
these issues in previous submissions with multiple resources and 
footnotes and have not repeated these herein.30  

Another key industry is fishing with similarly harmful consequences. We 
welcome the acknowledgement in the Draft White Paper that: “Fishing 
(including commercial, recreational, subsistence, small scale, and illegal 
fishing) remains the biggest pressure on most inshore and offshore parts 
of the marine ecosystem, with greater impact on inshore resources than 
on the deep ocean systems.” 

Such industries also negatively impact on South Africa’s climate change 
obligations. These must be properly acknowledged in the White Paper 
be included in the ‘pressures and drivers’ and ‘national policy and 
legislative context’ sections of the White Paper respectively.  

administrative and economic systems that govern how humans relate to wild 
species. Changing how we make land-use and other decisions that affect other 
species is particularly important – these such be made primarily on ecological 
rather than economic criteria.  
 
Some of the measure required to modify these drivers must be taken by organs 
of State other than the Ministry and Department of Environmental Affairs.  
However, this White Paper recognised the importance of taking measures to 
weaken the forces driving the destruction of habitats and the loss of wild species.   
 
These may include:  

• educational and policy measures to transform how people relate to 
Nature (and wild species in particular), including elevating traditional 
African perspectives on how to maintain harmonious relationships with 
all beings; 

• legal reforms to recognise that wild species are subjects, not object or 
resources, that they have right to be wild, and to prohibit unjustified 
interferences with their freedom; and restrictions on humans and legal 
persons; and 

• administrative and enforcement measures to protect wild species from 
harmful economic pressures, including from criminal activities.” 

 
30 See for example our submission on the Draft Climate Change Bill: https://www.animallawreform.org/wp-content/uploads/2022/06/ALRSA-Climate-Change-Bill-
Submission.pdf; Draft National Biodiversity Framework Submission with the EMS Foundation: https://www.animallawreform.org/wp-content/uploads/2021/05/EMS-ALRSA-
Biodiversity-Framework-Submission-Final.pdf : ; Draft Nationally Determined Contribution with the Environmental Law Association of South Africa: 
https://www.animallawreform.org/wp-content/uploads/2021/04/NDC-Submission-ALRSA-and-ELA.pdf ; Draft National Biodiversity Offset Guideline 
https://www.animallawreform.org/wp-content/uploads/2022/05/ALRSA-Biodiversity-Offsets-Submission.pdf and others.  

https://www.animallawreform.org/wp-content/uploads/2022/06/ALRSA-Climate-Change-Bill-Submission.pdf
https://www.animallawreform.org/wp-content/uploads/2022/06/ALRSA-Climate-Change-Bill-Submission.pdf
https://www.animallawreform.org/wp-content/uploads/2021/05/EMS-ALRSA-Biodiversity-Framework-Submission-Final.pdf
https://www.animallawreform.org/wp-content/uploads/2021/05/EMS-ALRSA-Biodiversity-Framework-Submission-Final.pdf
https://www.animallawreform.org/wp-content/uploads/2021/04/NDC-Submission-ALRSA-and-ELA.pdf
https://www.animallawreform.org/wp-content/uploads/2022/05/ALRSA-Biodiversity-Offsets-Submission.pdf
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Lastly, we assert that various underlying causes of the abovementioned 
drivers of the pressures are omitted and require express recognition in 
this section. These include: 
 

• an anthropocentric perspective on Nature which informs the 
(scientifically incorrect) view that humans are separate from, 
and superior to, Nature which consists of “natural resources” 
for humans to exploit; 

• political, legal and economic systems that rank economic 
objectives and consideration (particularly increasing corporate 
profits, trade and GDP) over the protection of life;  

• illegal activities; and 

• a failure to protect the rights of Nature (including wild species) 
to exist and to play their roles within the community of life, by 
imposing appropriate duties on humans and juristic persons 
not to infringe those rights. 

6.4. BENEFITS DERIVED FROM SOUTH AFRICA’S BIODIVERSITY 

We welcome the inclusion of the benefits derived from South Africa’s 
Biodiversity section of the Draft White Paper. We welcome the 
recognition of the Department that ‘biodiversity forms part of South Africans 
national identity and heritage.’ We further welcome the recognition that 
‘natural ecosystems, plants and animals have also influenced cultural and spiritual 
development, and are woven into languages, places names, religion, culture, and 
folklore.’ 

Such spiritual and cultural connections must be factored into value 
calculations which illustrates that Nature is not merely relevant in 
relation to GDP and pure economic incentives. These recordals are 

SUPPORT 
with 
amendments 

In the White Paper where accounting and costs are relevant, values must be 
attributed to factors such as heritage; identity; spiritual and cultural relevance; 
religion and other factors. 

Furthermore, we propose the following amendment in the first paragraph and 
the insertion of a new second paragraph which reads as follows: 
 
“In addition to their intrinsic value, South Africa’s wild species and the 
ecosystems which they create provides a wide array of benefits to the economy, 
society, and human well-being, which are dependent on intact ecosystems, 
healthy species populations and genetic diversity. Wild organisms create the web 
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critical in acknowledging the importance of Nature to the South African 
people outside of pure monetary value and must be emphasised.  

Furthermore, this section fails to recognise the life-giving nature of 
biodiversity. This omission is both inaccurate and severely undervalues 
Nature, failing to understand its role in creating clean air and water, food 
and sustenance, a stable climate, spiritual and sacred value, amongst 
many others. In relation to Climate Change, the Draft White Paper fails 
to mention carbon sequestration and the contribution of conservation 
to climate stability and resilience in addition to adaptation. This, we 
propose, must be included when recording the benefits derived from 
South Africa’s biodiversity. 
 

Such concepts and benefits should also be factored into value and cost 
calculations and accountings where possible.  

of life on which humans depend on for their survival and wellbeing. Nature 
sustains all life and provide human and other beings with clean air and water, 
food, a stable climate, materials of all kinds, and medicines among other benefits.  
Ecosystems absorb and store carbon from the atmosphere and contribute to 
climate stability, resilience, and adaptation to climate change. 
 
Our appreciation of the environment more generally also has many spiritual and 
aesthetic dimensions and for many people, Nature, and some wild species in 
particular, are sacred. In addition to these forms of value, the environment has 
many other benefits for human beings. and people derive important 
psychological benefits from their interaction with wild organisms and places.” 

7.1. INTERNATIONAL POLICY CONTEXT 

There are a number of international policies and documents which must 
be included as relevant. These can be categorised appropriately but are 
relevant to the international policy context which include but are not 
limited: 

1. Paris Agreement 
2. UN General Assembly Resolution on the Right to Environment 
3. World Organisations for Animal Health (OIE /WOAH) 

documents and standards 
4. 30 by 30 Initiative 
5. Sustainable Development Goals 
6. UNEP Resolution – Animal Welfare  

SUPPORT 
with 
amendments 

Inclusion of the following international policy documents (non-exhaustive) 
which include but are not limited: 

1. Paris Agreement 
2. UN General Assembly Resolution on the Right to Environment 
3. World Organisations for Animal Health (OIE /WOAH) documents and 

standards 
4. UNEP Resolution – Animal Welfare  
5. 30 by 30 Initiative 
6. Sustainable Development Goals 
7. UN Harmony with Nature Programme and Resolutions and Documents 
8. Convention on the Conservation of Migratory Species of Wild Animals 
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7. UN Harmony with Nature Programme and Resolutions and 
Documents 

8. Convention on the Conservation of Migratory Species of Wild 
Animals 

9. Convention for the Protection, Management, and Development 
of the Marine and Coastal Environment of the Eastern African 
Region 

10. United Nations Declaration on the Rights of Indigenous 
Peoples 

9. Convention for the Protection, Management, and Development of the 
Marine and Coastal Environment of the Eastern African Region 

10. United Nations Declaration on the Rights of Indigenous Peoples 
 

7.2. NATIONAL POLICY AND LEGISLATIVE CONTEXT 

It should be noted that other rights in the Bill of Rights are implicated 
by the policy and the overarching constitutional values should be 
included.  

We welcome the inclusion of The Animals Protection Act No.71 of 
1962; Animal Improvement Act No.62 of 1998; The Performing 
Animals Protection Act No.24 of 1935; Animal Diseases Act No.35 of 
1984 and Meat Safety Act No.40 of 2000 including regulations in respect 
thereof. 

Given the process to update the animal protection regime in South 
Africa, reference should be made to the proposed “Animal Welfare Bill”. 
Whilst not finalised, provision should be made for the Aquaculture 
Development Bill as it also directly implicates wild animals.  

SUPPORT 
with 
amendments 

In the context of decision-making, while NEMA is important for environmental 
decision-making due to the fact that this White Paper includes aspects relating to 
animals, and in order to give effect to sentiments and principles in the White 
Paper, a few enabling provisions should be referenced for decision-making 

1. In decision-making around conservation, animal welfare and well-being 
must be considered as a key component or risk being unconstitutional 
and invalid; 31 

2. Nature as well as animals should be provided with appropriate 
representation in decision-making and participatory processes [not only 
at a species level for animals] (through for example academic and civil 
society organisations including animal protection organisations and 
environmental organisations) in addition to those representing various 
human interests. See for example provisions of the NEM:ICMA which 
references “interests of the community” and subsequent case law 

 
31 National Council of the Society for the Prevention of Cruelty to Animals v Minister of Environmental Affairs 2020 (1) SA 249 (GP) at para 74.  
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We have already indicated that the Draft Game Meat Strategy should be 
withdrawn in its entirety due to its conflict with the Draft White Paper 
and have made a separate submission in this regard.  

Other legislation such as the Draft Climate Change Bill as well as the 
TOPS regulations (terrestrial and marine) and the Norms and Standards 
impacting on wild animals should be referenced. Other relevant 
legislation includes the NSPCA Act and legislation such as PAJA and 
PAIA.  

References should be made to the regulations in terms of the acts 
mentioned.  

incorporating this, such as the recent Shell litigation relating to 
exploitation of mining rights on the coast of South Africa. 

These provide practical ways to implement the White Paper in an effective 
manner. 

We propose that the Conservation of Agricultural Resources Act 43 of 1983 be 
listed into the Draft White Paper. This legislation guides the development of the 
policy objectives and goals for the Draft White Paper, much like the other listed 
legislation and policy considerations mentioned in this section. Given the process 
to update the animal protection regime in South Africa, reference should be made 
to the proposed Animal Welfare Bill.  

While not finalised, provision should be made for the Aquaculture Development 
Bill as it directly implicates wild animals. We have already indicated that the Draft 
Game Meat Strategy should be withdrawn in its entirety due to its conflict with 
the Draft White Paper.  

Other legislation such as the Draft Climate Change Bill as well as the TOPS 
regulations (terrestrial and marine) and the Norms and Standards impacting on 
wild animals should be referenced. Other relevant legislation includes the 
NSPCA Act and legislation such as PAJA and PAIA.  

References should be made to the regulations in terms of the acts mentioned. 

While this section deals with legislation, for the sake of completeness, 
reference should be made to the critical constitutional and other court 
cases relating to animals, wildlife, biodiversity and the interpretation of 
section 24 of the right to environment as well as other rights recently 
interpreted relating to animals and wildlife more specifically. 

SUPPORT 
with 
amendments 

Inclusion of relevant case law including: 

1. National Society for the Prevention of Cruelty to Animals v Minister of Justice and 
Constitutional Development and Another [2016] ZACC 46 
[http://www.saflii.org/za/cases/ZACC/2016/46.html]  

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2016%5d%20ZACC%2046
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These impact on the policy and White Paper and will assist with guiding 
the interpretation of certain provisions contained therein.  
 

2. Lemthongthai v S (849/2013) [2014] ZASCA 131; 2015 (1) SACR 353 
(SCA) (25 September 2014) 
https://www.saflii.org/za/cases/ZASCA/2014/131.html  

3. National Council of Societies for the Prevention of Cruelty to Animals v Openshaw 
(462/07) [2008] ZASCA 78; [2008] 4 All SA 225 (SCA); 2008 (5) SA 
339 (SCA) (30 May 2008) 
[http://www.saflii.org/za/cases/ZASCA/2008/78.html]  

4. National Council of the Society for Prevention of Cruelty to Animals v Minister of 
Environmental Affairs and Others (86515/2017) [2019] ZAGPPHC 337; 
2020 (1) SA 249 (GP) (6 August 2019) 

5. Botha v Smuts and Another (2832/2019) [2020] ZAECPEHC 19 (4 June 
2020) [http://www.saflii.org/za/cases/ZAECPEHC/2020/19.html]  

6. Smuts N.O &. 2 Others v MEC: Eastern Cape Department of Economic 
Development, Environmental Affairs and Tourism and Another (unreported, case 
number 1199/2021) 

7. Sustaining the Wild Coast NPC and Others v Minister of Mineral Resources and 
Energy and Others (3491/2021) [2022] ZAECMKHC 55 (1 September 2022) 
[https://www.saflii.org/za/cases/ZAECMKHC/2022/55.html]  

7.3. PROVINCIAL AND MUNICIPAL LAWS AND POLICIES 

      

8. PROBLEM STATEMENT 

We commend the inclusion of many important statements in the 
Problem Statement and the recognition of many layers of issues which 
are interconnected.  

We propose that there be a recordal of the problematic paradigm that 
has led to the problem statement and the need for a transformative 

SUPPORT 
with 
amendments  

We propose the inclusion also of the following issues in the problem statement 
which acknowledge some of the higher level and systemic issues: 

1. Fragmented and problematic laws and policy based on exploitative and 
extractive notions including previous misinterpretations of the term 
“sustainable use” in the Right to Environment; 

https://www.saflii.org/za/cases/ZASCA/2014/131.html
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approach. One of the aims of the White Paper should explicitly include 
the need to recognise the intrinsic value of Nature and to have such 
recognition protected by law and policy.  

2. Lack of transparency and many practices shrouded in secrecy and behind 
closed doors by exploitative industries; 

3. Lack of accountability allowing problematic practices to thrive; 
4. Lack of proper enforcement; 
5. Corruption and involvement by those meant to protect and conserve 

including state and private actors; 
6. Vested and powerful industries who have influenced law and policy; 
7. Failure to engage meaningfully with civil society including animal 

protection, welfare and wellbeing organisations; 
8. Failure to recognise the sentience and the intrinsic value of animals as 

individuals; 
9. Lack of resources. 

Acknowledging such issues within the problem statement will assist in laying the 
foundations for a transformed paradigm and ensure such issues are not repeated. 

Furthermore, the current version of the problem statement of the Draft 
White Paper assumes that it is only illegal activities which contribute 
towards ecological degradation and the loss of biodiversity. However, as 
highlighted above, the operation of flawed law and policy has resulted in 
many ecologically harmful activities continuing unopposed. These 
authorised practices however, have detrimental effects to the 
environment and their continued use remain unsustainable. 

 We propose the following amendment in red below: 

“However, many fish stocks are over-exploited, with legal and illegal fishing 
exacerbating pressure on already stressed marine ecosystems and fisher 
communities illegal and unregulated fishing takes resources, and taking away 
livelihood opportunities from legitimate fishers, especially community 
fishers.” 

9.1. A VISION 

Vision 

The Vision as currently drafted expresses only improved human 
wellbeing. In order for the White Paper to achieve its objective of 
thriving people and Nature, Nature (including animals) must be included 

SUPPORT 
with 
amendments 

Our proposals to the existing Vision are included in red below: 

“A prosperous nation, living in harmony with nature, where the intrinsic value 
of humans and Nature are recognised, Nature biodiversity is protected and 
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in the vision. We have proposed a definition of “Nature” below which 
includes various aspects of the environment as well as animals in order 
to ensure that all elements of the environment are protected 

We welcome the recognition of the Department’s need to address the 
legislative framework of biodiversity, most notably the effective 
transformation of the biodiversity sector and clarity on the approach to 
biodiversity conversation and sustainable use, based on the Constitution, 
Ubuntu, and prominence to gender equality. 

conserved for present and future generations, and wellbeing, secures equitable 
livelihoods and flourishing are secured. and improved human well-being.” 

9.2. THE MISSION  

ALRSA welcomes some of the progressive principles contained in the 
Mission. We have made proposals to incorporate aspects of the right to 
environment as contained in section 24 as well as in light of 
jurisprudence and the overarching goal of the White Paper in the 
adjacent column.  

Everyone has the right  

a. to an environment that is not harmful to their health or 
well-being; and 

b. to have the environment protected, for the benefit 
of present and future generations, through 
reasonable legislative and other measures that  

i. prevent pollution and ecological degradation; 
ii. promote conservation; and 
iii. secure ecologically sustainable development and use 

of natural resources while promoting justifiable 
economic and social development. 

SUPPORT 
with 
amendments 

Our proposals to the existing Mission are included in red below: 

In pursuit of achievement of the right to environment; in recognition of the 
intrinsic value of humans and Nature and the sentience of animals; and iIn order 
to provideing transformative socio-economic development benefits to the 
nation: 

1. Tato conserve and promote the conservation of South Africa's 
biodiversity, and 

2. maintain and/or restore ecological integrity, connectivity, processes, and 
systems, with resulting ecosystem services  

through justifiable, responsible, and socially equitable, ecologically sustainable 
use of components of biodiversity. 

We furthermore propose that there is some threshold in terms of justifiability or 
a framework to be developed for this to ensure that the mission may be achieved.  
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What amendments do you propose? 

9.3. IMPACT STATEMENT  

We support the impact statement of “Thriving People and Nature” and 
see this as a progressive and necessary policy initiative.  

ALRSA welcomes the recognition of the integrative approach as the 
primary framework to address threats to biological diversity. As 
aforementioned, we believe this term needs to be properly defined with 
reference to the work of Professor David Bilchitz.  

We are concerned with the inclusion of (c) as currently worded and its 
heavy economic focus and reference to the “wildlife-based economy. In 
line with other comments in this Submission, it is possible to reference 
development and livelihoods in a manner that recognises the intrinsic 
value of Nature. 

It is necessary here to include the provision of “Ubuntu” as it pertains 
to not only the human.  

SUPPORT 
with 
amendments 

We propose (c) be amended to reference “ecologically sustainable development” 
and include reference to the Intrinsic Value of Nature.  

We propose that the concept of “Ubuntu” be incorporated into the Impact 
Statement. 

The White Paper recognises that ‘Restriction of animals by fences and 
breakdown of natural ecological processes increases management of 
game and habitats, which may reduce the sense of wildness and 
naturalness. Poor practices, including domestication of wildlife, have 
further eroded this sense of wildness, and the cultural heritage and 
stewardship for the environment.’ And ‘Biological diversity is best 
conserved in the wild (in-situ), through the conservation and restoration 
of ecosystems and natural habitats…’. 

Based on this understanding, and the knowledge of the harmful welfare 
and well-being impacts on animals, the White Paper should take a stance 

SUPPORT 
with 
amendments 

The White Paper should take a stance against captive and intensive breeding to 
properly provide for conservation and sustainable use. 
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against captive and intensive breeding to properly provide for 
conservation and sustainable use. 

9.4. GUIDING PRINCIPLES  

We commend many of the Guiding Principles contained in the section 
as these indicate a critical shift from the old paradigm and status quo. 
There are however certain Guiding Principles which conflict with one 
another, most notably the “People First” principle is conflict with 
“Ubuntu” and “Intrinsic Value” and “Existence Value” and “Animal 
Wellbeing” and other provisions of the White Paper. As already 
indicated above, this provision must be removed or substantially 
amended.  

“People first” emphasises the ‘biodiversity be protected in a manner that 
benefits people’ while “Intrinsic Value” highlights that ‘nature has value, 
in its own right, independent of human uses’. This is further conflicting 
when looking at “Ubuntu” which ‘promotes harmonious relations, 
based on respect for nature for nature’s sake economic and ecological 
justice for all, ‘and ‘biodiversity is required for human existence, and we 
all have a stake in its conservation’.  

We support the remainder of the “Guiding Principles” other than 
“People First” with the aforementioned comments applied to the 
relevant concepts as appropriate. 

 
 

SUPPORT 
with 
amendments 

9.4.2. People First 

The provision of “People First” should be removed entirely, or alternatively 
should amended and reframed in a significant way.  

Such amendments should accurately capture the importance and intrinsic value 
of humans as well as Nature and animals.  

Proposals include for example, the inclusion of Guiding Principles such as 
“Harmonious Co-existence” or “People Matter” or “Life First” or “Earth First” 
some other Guiding Principle with accurately reflects the “Thriving People and 
Nature” Impact Statement. 

In this regard, please see definition of Harmonious Coexistence as set out in the 
GARN Stockholm +50 Declaration “Harmonious Coexistence and Rights of 
Nature must be new focus for SDGs”:32 

“Harmonious coexistence within Nature" is proposed as a generic term for the 
many culturally-specific versions of this understanding. It can facilitate the 
development and global application of the concept of living in harmony with 
Nature. ‘Harmonious coexistence’’ means a state in which humans relate to other 
aspects of Nature in ways that are either beneficial to, or do not harm, the 
integrity and health of ecosystems and the functioning of the natural processes 
that sustain life and maintain climate stability. The word ‘co-existence’ 
emphasises that human existence is possible because of myriads of diverse 

 
32 https://566259-1852283-raikfcquaxqncofqfm.stackpathdns.com/wp-content/uploads/2022/06/Rights-of-Nature-Declaration-Stockholm50.pdf  

https://566259-1852283-raikfcquaxqncofqfm.stackpathdns.com/wp-content/uploads/2022/06/Rights-of-Nature-Declaration-Stockholm50.pdf
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relationships, and the words ‘within Nature’ emphasise the shift to an ecocentric 
or Nature-centred perspective which understands humans as part of a larger 
subject or being.” 

To this effect, we propose the following amendment in respect of this principle 
in red below: 

9.4.2 People Life First: wild species and ecosystems must be protected and 
restored as part of the living systems that enable life on Earth, both because of 
their intrinsic value and in the interests of humankind, to enable Biodiversity 
must be protected in a way that people to can benefit from its the presence and 
use of wild species, including in promoting and enhancing health and well-being, 
and their physical, psychological, spiritual, developmental, cultural, and social 
interests. 
 
9.4.9. Intrinsic Value 

We propose that the “Intrinsic Value” Guiding Principle expressly recognises the 
intrinsic value of individual animals to align this with the Constitutional Court 
Judgments aforementioned. 

9.4.11. Duty of Care 

We propose that the “Duty of Care” reference the “precautionary principle” 
rather than a “cautious approach”.  This duty of care should similarly extend 
towards animal welfare and wellbeing.  

9.4.13.3 Responsibilities 

The word “should” in the last line must be changed to “must”. 

 
9.4.14.11. Responsible trade 
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Reference should be made to wellbeing of the affected wild animals and to clarify 
the meaning. 
 
9.4.15 Governance  
The guiding principles for the governance systems do not relate back to, nor 
reflect on the overall vision, and fail to recognise that our governance systems 
must be aligned with natural systems. Failure to do so will result in our 
continuous facing of ecological crises. 
 
9.4.16 Evidence-based Decision Making 

Reference should be made also to indigenous, legal, and other academic 
knowledge. 

Economic Principles 

While there are some progressive provisions in this section relating to 
“Economic Principles”, there are some which should be amended.  

The concept of economics and value need to be carefully considered.  

We conditionally support a number of provisions including “Public 
Trust”: “Rights and Responsibilities”; “Responsibility”; “Improved 
Performance” among others. 

Provisions that are confusing include “Living with biodiversity” and 
reference to “sacrifices”. It is unclear whether this excludes the 
benefactors and owners of the biodiversity or whether this references 
local communities and PDIs. Clarity should be provided to avoid further 
inequity. Furthermore, living with wild species should not be portrayed 
as inherently requiring sacrifices – this principle should be narrowed to 

SUPPORT 
with 
amendments 

Should include reference to Nature and not only biodiversity. 

Reference to “sustainable development” should be “ecologically sustainable 
development” as per the wording in the Constitution. 

We propose examples of certain aspects that may be included in the “Full Cost 
Benefit Accounting” should be factored in as provided for in the adjacent 
column.  

This term should also include Nature more broadly and not only biodiversity.  

 
We propose the following amendments to the current definition of “9.4.13.6. 
Living with biodiversity” in red below: 
 
9.4.13.6. Living with biodiversity wild species: In recognizing and 
acknowledging their sacrifices, people living with biodiversity in close proximity 
to potentially harmful wild species, for the public good, should be prioritized 
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refer to situations in which people are living in close proximity to 
harmful wild species. 

Reference to “sustainable development” should be “ecologically 
sustainable development” as per the wording in the Constitution. 

 

We comment the inclusion of the concept of “Full Cost Benefit 
Accounting” where decision-makers and users of biological resources 
will be guided by evidence-based ecological and economic approaches 
which assess the full social and environmental costs and benefits of 
projects, plans and policies that impact upon biodiversity, and which 
internalise or otherwise compensate for costs borne to the environment 
and to society. 

It is critical that externalities are factored into a full-cost benefit 
accounting. It is also important that other concepts of “value” are 
included within this. Some examples include but are not limited to: 

1. Intrinsic value;  
2. Values attributable to heritage, culture, spiritual significance, 

etc.  
3. Contribution towards the supply of vital life giving resources 

and continuance of ecosystem health; 
4. biodiversity and animals have value far greater than that 

attributable to a GDP. See studies around the “value of a whale” 

in terms of access and flow of benefits from wild species biodiversity, and 
mitigation of negative impacts incurred. 
The concept of “Governance” must include transparency and accountability.  

Evidenced based decision-making should include up to date science. The Public 
Trust Doctrine must be implemented with sufficient safeguards to avoid abuse. 
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by the International Monetary Fund;33 and the “value of an 
elephant”.34 

This term should also include Nature more broadly and not only 
biodiversity.  

It is also important to recognise that the right to environment includes 
present as well as future generations. As such, all relevant 
stakeholders should also be included in such assessments and 
calculations as future rights holders. 

10. POLICY OBKECTIVES AND EXPECTED OUTCOMES  

10.1. The Rationale for goals and objectives.  

Goal 1 

Transformation in this sphere should also include transforming our 
relationship with Nature and animals from the colonial, apartheid past 
rooted in exploitation, superiority, brutality, and hierarchy to one that is 
consonant with African values and our Constitution, focusing on the 
creation of relationships founded in respect, care, and harmony.  
 

SUPPORT 
with 
amendments 

10.1.1.4 should not only be to harming biodiversity but include Nature more 
broadly.10.1.1.6 should also include aquatic environments and reference 
protected areas10.1.1.7 should be removed or clarified that such development 
should not compromise the animals and biodiversity or constitute consumptive 
use in any form. A new point should include:  

Promote policies and legislation which incorporates transformation of human’s 
relationship with Nature. 

Goal 2 

 
33 Nature’s Solution to Climate Change: A strategy to protect whales can limit greenhouse gases and global warming Ralph Chami, Thomas Cosimano, Connel Fullenkamp, and 
Sena Oztosun, https://www.imf.org/Publications/fandd/issues/2019/12/natures-solution-to-climate-change-chami  
34 The Secret Work Of Elephants Ralph Chami, Connel Fullenkamp, Thomas Cosimano, Fabio Berzaghi September 2020 
https://www.imf.org/en/Publications/fandd/issues/2020/09/how-african-elephants-fight-climate-change-ralph-chami  

https://www.imf.org/Publications/fandd/issues/2019/12/natures-solution-to-climate-change-chami
https://www.imf.org/en/Publications/fandd/authors?author=RALPH%20CHAMI
https://www.imf.org/en/Publications/fandd/authors?author=CONNEL%20FULLENKAMP
https://www.imf.org/en/Publications/fandd/authors?author=THOMAS%20COSIMANO
https://www.imf.org/en/Publications/fandd/authors?author=FABIO%20BERZAGHI
https://www.imf.org/en/Publications/fandd/issues/2020/09/how-african-elephants-fight-climate-change-ralph-chami
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There are increasingly innovative approaches including in technology 
which allow for less harmful practices towards Nature. Such innovation 
should be encouraged and promoted. 

Furthermore, the state should highlight the need for education, research, 
funding and financial support in order to adequately investigate and 
implement.  

SUPPORT 
with 
amendments 

Reference should be made to a systems approach as well as the integrative 
approach.10.1.1.11 should include technological solutions provided these are not 
harmful to Nature. 

A new point should be added to include alternatives to old models, particularly 
alternatives which are less harmful. 

Goal 3 

The second section of this objective stating ‘ecologically sustainable use 
through ex-situ practices’ creates the possibility for further commercial 
exploitation of wild animals, such as lions and other large felids. Ex-situ 
practices should be limited to those circumstances where the 
conservation need of the species requires such ex-situ interventions, e.g., 
breeding for repopulating conservation areas. 
 

SUPPORT 
with 
amendments 

There needs to be an express inclusion relating to breeding and genetic 
manipulation of species. There needs to be a reduction and ultimate prohibition 
against the intensive breeding and domestication of wildlife in South Africa as 
this negatively impacts on biodiversity and conservation. Breeding and farming 
of wild animals must not be promoted as “conservation”. 

Goal 4 

The word responsible is out of place, as per previous comments the term 
should be “ecologically sustainable use” throughout the document.  

Although the above makes mention of various imperative aspects such 
as the insurance of the protection, conservation and sustainable use of 
biodiversity and the prevention of environmental degradation, key 
guiding principles relevant to the above goal should be included. 
Sustainable use should take into consideration the “Guiding Principles” 
highlighted above, most notably the concepts of intrinsic value and 
animal well-being. We propose that the objectives listed be revised in 
accordance with all listed guiding principles. 

SUPPORT 
with 
amendments 

New provisions must be included: 

1. “Recognises the intrinsic value of Nature” 
2. “With regard to the use of animals specifically, recognises their sentience 

and intrinsic worth, is humane; considers and ensures their well-being 
and welfare; and promotes their flourishing.” 

3. Adopts a precautionary approach 

10.1.3.2 must be amended and the term “avoid and/or minimise” must be 
deleted and replaced with “avoid and where avoidance is impossible, then 
minimise”10.1.3.3. must be removed as it is unnecessary and problematic as it is 
open to abuse – 10.1.3.6. encapsulates the same sentiments but includes 
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Furthermore, in relation to the above 10.1.3.2, the use of the option 
‘and/or’ regarding the objective of avoiding adverse impacts of 
development and use of biodiversity and ecosystem services creates an 
impression that actors conducting these activities have an option 
regarding their obligation to avoid or minimise the adverse impacts on 
biodiversity because of the activity. We propose that this should 
provision be drafted in accordance with the NEMA principles contained 
in section 2, namely that: 

The precautionary approach, as contained in NEMA, be incorporated 
into this understanding and subsequent implementation of ecological 
sustainable development wherever doubt arises, or a lack of reliable data 
is brought forward in a specific decision. 

safeguards and provisions relating to the promotion of ecologically sustainable 
use 

Goal 5 

The “biodiversity-based food security” is open to abuse and has the 
potential to lead to problematic practices. This is apparent from the 
recently released “Draft Game Strategy” which was fundamentally 
flawed and improperly researched. This is a confusing and problematic 
inclusion and not properly explained in the White Paper and must be 
removed or clarified that this applies to plant species. The intensification 
and farming of wild animals presents a plethora of problems as does 
harvesting animals from the wild. 

SUPPORT 
with 
amendments 

10.1.4.2 must be deleted or include reference to plant and fungal species. 

Goal 6 

We support this goal and acknowledge the importance of capacity, 
research, knowledge, and training. 
 

SUPPORT 
with 
amendments 

There should be dedicated resources and funding provided for the achievement 
this goal. 
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Goal 7 

      

Goal 8  

It is critical that international efforts are incorporated, however these 
should expand beyond only biodiversity conservation and sustainable 
use to incorporate some of the other Guiding Principles.  

There are currently international efforts where South Africa has not 
signed on which impact on biodiversity conservation and sustainable use 
which would benefit the goals of this White Paper.  

  This goal should include objectives relating to:  

1. International incentives recognising the Intrinsic Value of Nature 
2. International incentives recognising the sentience and wellbeing and 

welfare of animals. 

South Africa should also refrain from conducting international trade in 
contravention of this White Paper.  

As an additional step, South Africa can be proactive in incorporating principles 
from the White Paper into international law and agreements. 
 

New Goal  

In light of the overarching objectives of the White Paper, it is important 
to include a goal which is not anthropocentrically framed which speaks 
to the Guiding Principles of “Intrinsic Value” “Ubuntu” and “Animal 
Wellbeing” and which incorporates other progressive provisions in the 
White Paper.  

 

 Addition of a new principle which is non-anthropocentrically framed which may 
be referenced as Promoting a “Transformative Approach”; or “Harmonious Co-
existence” or “Inclusive Society” or “Ubuntu in Practice” or something similar. 

This goal should tangibly reference a commitment to include a shift away from 
the property paradigm towards inclusive justice incorporated properly into our 
legal system.  

It should provide for:  

1. Representation of the interests of Nature including animals within this 
new paradigm shift to ensure they are represented not purely in an 
instrumental manner; 

2. Engagement with stakeholders representing such interests; 
3. Transformative constitutionalism and interpretations of the 

Constitution in a more holistic and progressive manner; 
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4. Law and policy reform with due recognition of the intrinsic value of 
animals; 

5. The need for further research and education; and 
6. Dedicated resources and funding for such work and efforts to occur. 

10.2. Strategic Linkages and impact 

This section references the previous draft White Paper which was not 
only not formally adopted, but extremely problematic. This new 
paradigm shift must replace the old draft White Paper in its entirety. 

 
 

SUPPORT 
with 
amendments 

This White Paper must replace the previous draft White Paper in its entirety and 
this should be explicitly recorded in the White Paper. Reference should be made 
to other Constitutional Rights and not only property, culture and environment. 
It must furthermore include the concept of “Transformative Constitutionalism.” 

**Please note that for the remainder of the Submission we have not reiterated comments from previous sections where these are relevant. Previous comments 
should be read and incorporated into these sections as appropriate. 

10.3. Theory of Change (Figure 1)  

      

10.4. Policy Objectives and expected outcomes 

10.4.1 Placing Conservation in Context: a progressive definition of Conservation for use in Policy and Legislation 

Please see comments on definition of “Conservation” above and 
incorporation of key principles within this concept including animal 
welfare as per the Constitutional and other court judgments. 

We commend the recognition of the often-ignored importance of 
appreciation of the environment and its non-economic values. This 
emphasises the need to incorporate such other values into relevant 
calculations around cost and benefit. There are additional constitutional 
rights also implicated by this recognition. 

SUPPORT 
with 
amendments 

Please see comments made on definitions of “Conservation” and “Ubuntu” and 
others respectively which have not been repeated in this section. 
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10.4.1.1 More detailed elaboration of the basis of each component of the definition 

      

10.4.2 Placing Sustainable Use in Context: a progressive definition for use in Policy and Legislation 

We commend a number of important recordals in this section and 
propose that for the sake of completeness, issues relating to animals and 
Nature also be properly included and not only harm which has occurred 
to humans. 

We fully agree that the current definition and interpretation of 
“sustainable use” is outdated and wholly inadequate for purposes of 
achieving the right to environment and other constitutional rights.  

The concept of “ecologically sustainable use” must also differentiate 
between different components of Nature and the environment. Humans 
have differentiated responsibilities and duties towards sentient entities 
compared to non-sentient entities.35 Therefore not all aspects of the 
environment can be treated the same.  

We agree that sustainable use needs to consider the needs of society as 
a whole. Animals are members of our society, and vulnerable members 
at that. It is important to acknowledge intergenerational justice, but we 
would like an acknowledgement of inter-species justice.  

SUPPORT 
with 
amendments 

There should be a recognition that the old and current paradigm of an incorrect 
interpretation of “sustainable use” also infringes on other guaranteed 
constitutional rights; does not adequately account for constitutional and other 
jurisprudence; does not factor in the intrinsic value of Nature or animals nor the 
sentience of animals. 

Please refer to our comments on the definition of “sustainable use” rather 
“ecologically sustainable use” above which comments are incorporated by 
reference into this section.  

In relation to animals, this section must include reference to: 

1. individual animals as well as groups of animals; 
2. recognition of intrinsic value; 
3. recognition of sentience; 
4. reference to treating animals humanely; 
5. inclusion of ensuring and promoting their welfare and wellbeing; and  
6. promotion of their flourishing.  

10.4.2.1 Sustainable Use of components of biodiversity 

 
35 See for example Heeger, R., Brom, F.W. Intrinsic Value and Direct Duties: From Animal Ethics towards Environmental Ethics?. Journal of Agricultural and Environmental 
Ethics 14, 241–252 (2001). https://doi.org/10.1023/A:1011319921159 
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Please refer to earlier comments and proposals. SUPPORT 
with 
amendments 

Please refer to our comments on the definition of “sustainable use” rather 
“ecologically sustainable use” above which comments are incorporated by 
reference into this section and which have not been repeated. Reference should 
also be made here to other relevant jurisprudence and court cases already 
highlighted above. 

10.4.3 PLACING ANIMAL WELL-BEING IN CONTEXT 

We wish to commend the emphasis placed on animal well-being made 
throughout this section. This inclusion, if properly incorporated, will 
assist in achieving the vision and mission of the White Paper.  

As has been decided by the courts of South Africa and subsequently 
incorporated into legislation such as NEMLA, the DFFE has a mandate 
and responsibility to ensure the wellbeing of animals, including 
individual animals, and that this is fundamentally linked to conservation 
as well as the right to environment contained in section 24 of the 
Constitution.  

This section could be expanded on and improved. We have already 
previously mentioned some of the ways above including but not limited 
to:  

1. Amendments to the definition of wellbeing;  
2. Express inclusion that animals are sentient beings and animals 

can suffer and feel pain; 
3. Express inclusion that individual animals have intrinsic worth; 
4. Express inclusion that animal welfare and conservation reflect 

two intertwined values;  
5. Express inclusion that Constitutional Values dictate a more 

caring attitude towards animals and the environment; 

SUPPORT 
with 
amendments 

It is critical in this section to include reference to constitutional and other 
jurisprudence which expands on the ideas in this paragraph. This ensures that the 
inclusion is rooted also in law and the South African context.  

The inclusion of the work of other academics in this area, including South 
African and African academics. 

The inclusion of concepts such as the “five domains” of animal welfare as a 
starting point. 

The inclusion of science-based approaches to well-being and the recognition that 
this is developing and so too must our law and policy around these ideas. 

The inclusion and recognition of the role of animal protection organisations as 
key stakeholders in this area and the need for participation in and involvement 
of such stakeholders. 

The inclusion of the recognition of proper enforcement in these areas and an 
approach which requires dedicated training and resources to be allocated to 
enforcing such provisions. 
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6. Express inclusion that animal wellbeing is an important 
mandate of the DFFE;  

7. Express inclusion that the right to Environment as contained in 
section 24 of the Constitution includes animal welfare; and 

8. References to wild animals should be reference to animals more 
generally. 

It is critical in this section to include reference to constitutional and other 
jurisprudence which expands on the ideas in this paragraph. This ensures 
that the inclusion is rooted also in law and the South African context.  

In addition to the philosophical, scientific and legal aspects of wellbeing 
– properly grounding this section in the Constitution is key. In addition 
to the aforementioned issues which are not repeated, including ideas 
relating to transformative constitutionalism and animals is also 
relevant.36 

References of animals as “it” should be replaced with “his or her” to be 
factually accurate, and plural of animals’ pronouns to “they / their / 
theirs” respectively. 

“Coping” should explicitly include concepts of “flourishing” or 
“thriving”. 

Wellbeing, respect, being treated humanely and other considerations 
should span across the entirety of an animal’s life up to an including their 

The inclusion of transformative constitutionalism as it applies or can potentially 
apply to animals.40 

 
 

 
36 See for example: Bilchitz, David, Does Transformative Constitutionalism Require the Recognition of Animal Rights? (September 9, 2009). Southern African Public Law Vol 25, 
No. 2, 2010 , Available at SSRN: https://ssrn.com/abstract=1872936  
40 Bilchitz, David and Bilchitz, David, Does Transformative Constitutionalism Require the Recognition of Animal Rights? (September 9, 2009). Southern African Public Law Vol 
25, No. 2, 2010 , Available at SSRN: https://ssrn.com/abstract=1872936  

https://ssrn.com/abstract=1872936
https://ssrn.com/abstract=1872936
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death. This is aligned with existing legislation including for example, the 
Meat Safety Act37 and its regulations,38 among others. 

We also submit that referencing the work of Fraser only is incomplete. 
There is substantial literature on this issue and in particular, work that 
has been done in South Africa and Africa which is more appropriate or 
should be included.  

There has been work done also about how animal interests are linked to 
human rights and interests.39  

It should also be noted that this is an ever-evolving area of science and 
research and therefore should be adaptive to incorporate the latest 
scientific developments. 

One Health and Welfare 

We welcome the inclusion of One Welfare and welcome the progressive 
steps taken by the Department to integrate animal welfare into law and 
policy to improve human and animal welfare considerations.  

While it is correct and important that animal wellbeing is linked to 
human and planetary health and that the concepts of “One Health” and 
“One Welfare” are relevant to animal wellbeing, we propose that these 
be separated out as a sub-heading so as not to blur the lines and 
distinctions between them. 

SUPPORT 
with 
amendments 

An acknowledgement in this section that reducing the risk of zoonotic spillover 
events from wild animals to people requires maintaining wild animals in secure 
and intact wild habitats and minimizing wild animal human interaction, including 
by severely limiting the use and trade of wild animals, particularly for sale as 
luxury meats in large urban wildlife markets.  

To fulfil South Africa’s commitment and demonstrate that this is a global 
problem requiring a global solution, we further urge South Africa to develop a 
national plan to ensure that our own contributions to the wild animal trade do 
not contribute to this global problem. This is the position that the Draft White 

 
37 Act 40 of 2000 https://www.gov.za/documents/meat-safety-act#:~:text=to%20provide%20for%20measures%20to,establish%20meat%20safety%20schemes%3B%20and  
38 See for example Ostrich Regulations in terms of the Meat Safety Act: http://www.rmaa.co.za/wp-content/uploads/2016/02/Act-40-of-2000-Regulations-Ostrich.pdf  
39 Wilson, Amy P, (Non) Human(imal) Rights: Dismantling the Separateness in Law and Policy (December 1, 2019). Society Register Vol. 3 No. 3 (2019) , Available at 
SSRN: https://ssrn.com/abstract=3636994 

https://www.gov.za/documents/meat-safety-act#:~:text=to%20provide%20for%20measures%20to,establish%20meat%20safety%20schemes%3B%20and
http://www.rmaa.co.za/wp-content/uploads/2016/02/Act-40-of-2000-Regulations-Ostrich.pdf
https://ssrn.com/abstract=3636994
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Animal wellbeing on its own is an important idea as expressed above 
and a separate section should link animal wellbeing to issues around 
health and welfare.  

We urge the Department for the comprehensive incorporation and 
implementation of the One Health and One Welfare principles in South 
African environmental law using internationally agreed definitions and 
interpretations. 

We propose that further information be included around the health 
aspects including the link between animal health, public health and 
planetary health to draw important lines which should form the basis of 
policy. 

For example: Zoonoses are diseases transmissible between animals 
(domestic and wildlife) and humans. Around 75% of emerging 
infectious diseases are zoonotic (Taylor et al., 2001; Woolhouse and 
Gowtage-Sequeria, 2005). In aggregate, zoonoses have high impacts on 
human health, livelihoods, animals and ecosystems.41 

The current global health crisis makes it clear that we are all inter-
connected and that zoonotic spillovers are a result of human actions 
towards non-human animals and the way we interact with them. The 
exploitation of wildlife by humans through hunting, trade, habitat 
degradation and close contact between the two, increases the risk of 
virus spillover.42 

Paper presents as it intends on laying the foundation for a ‘New Deal’ for 
conservation and sustainable use of biodiversity in the country. 

The Draft White Paper and subsequent strategies such as the recent Draft Game 
Meat Strategy should prioritize protecting wildlife, biodiversity and animal 
welfare needs as part of a global and national pandemic prevention strategy. It 
should be recognised and included in the Problem Statement of the Draft White 
Paper. 

 

 
41 Grace, D., Infectious Diseases in Agriculture, in Encyclopedia of Food Security and Sustainability, Volume 3, 2019, Pages 439-447, 2019, 
https://doi.org/10.1016/B978-0-08-100596-5.21570-9 
42 https://royalsocietypublishing.org/doi/10.1098/rspb.2019.2736  

https://royalsocietypublishing.org/doi/10.1098/rspb.2019.2736
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According to infectious disease experts, the emerging of infectious 
zoonotic disease outbreaks have increased dramatically in the last 30 
years and the most likely causes are anthropogenic commercialisation 
drivers such as: Increased number of farmed animals – including wild 
animals; increased hunting, increased trade in and transport of wild and 
domestic animals and increased agricultural activities and expansion of 
agricultural land43 with consequent degradation of eco-systems. 

It is internationally recognised that all species react to unsuitable 
conditions and when stressed and immune-compromised they become 
a vehicle for pathogens and the ideal environment for the emergence 
and spread of infectious diseases which can then be transmitted to 
humans. Good welfare conditions are not possible for commercially 
farmed wild animals. Poor welfare among groups of animals increases 
the risk of disease, and therefore zoonosis. 

Furthermore, wildlife farms can also contribute to the spread of 
infections and diseases to domestic farmed animals, to humans and to 
other wildlife. This is a threat to conservation and to traditional cattle 
farming and consequently also to those communities relying on a few 
animals for food. Farmed wildlife have shown to be carrying ticks, a 
carrier of the Borrelia bacteria; several skin diseases are caused by farmed 
animals, both domestic and wild. Of additional concern is Tuberculosis, 
which affects a large number of humans and nonhumans and it is 
currently making victims in South Africa and in countries where we 

 
43 Professor Thijs Kuiken, Comparative Pathology at the Department of Viroscience of the Erasmus University Medical Centre in Rotterdam, The Netherlands and Di Marco et al. 
Moreno Di Marco et. al., Sustainable development must account for pandemic risk, PNAS February 25, 2020, 117 (8) 3888-3892; https://doi.org/10.1073/pnas.200165511) 
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export wildlife to. TB, for example, is the first cause of human death in 
China. 

10.5. POLICY OBJECTIVES AND EXPECTED OUTCOMES (TABLE 1) 

**Please note that for the remainder of the Submission we have not reiterated comments from previous sections where these are relevant. Previous comments 
should be read and incorporated into sections as appropriate. 

 

GOAL 1: BIODIVERSITY CONSERVATION AND SUSTAINABLE USE IS TRANSFORMATIVE:  
 

    

1.1. Enable transformation of biodiversity conservation in an African context. 

      

1.2. Enable sustainable use for ecological sustainability and inclusive socio-economic development. 

      

1.3. Adopt an integrated Conservation Philosophy that is in line with the principles of Ubuntu.  

      

1.4. Adopt practices that do not harm biodiversity.  

      

1.5. Promote participation and influence of previously disadvantaged individuals in biodiversity conservation and sustainable use. 

      

1.6. Create large, contiguous, connected terrestrial conservation landscapes that enhance naturalness and wildness. 
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1.7. Ensure protected areas as effective drivers of inclusive socio-economic development. 

      

1.8. Secure socio-economic interventions that drive equitable sustainable development. 

      

GOAL 2: INTEGRATED, MAINSTREAMED AND EFFECTIVE BIODIVERSITY CONSERVATION AND SUSTAINABLE USE 

      

2.1. Enhance co-operative governance across spheres of 
government.  

  

      

2.2. Integrate and mainstream the conservation and sustainable use of biological diversity into all sectoral and cross-sectoral work at all levels of government 
and in society. 

      

2.3. Strengthen arrangements to conserve biodiversity, both inside and outside of protected areas. 

      

2.4. Identify and implement resource mobilisation, with innovative financial solutions to fund transformation and promote financial sustainability. 

      

GOAL 3: BIODIVERSITY CONSERVATION PROMOTED: 
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3.1. Evidence-based conservation priorities. 

      

3.2. Establish a representative system of protected and conservation areas that are effectively and efficiently managed.  

      

3.3. Conservation areas better integrated into broader ecological and social landscapes.  

      

3.4. Rehabilitate and restore degraded ecosystems, and strengthen and promote threatened species recovery where practical.  

   

3.5. Prevent the introduction, establishment, and spread of potentially harmful alien species, and control and eradicate, where feasible, invasive species which 
threaten ecosystems, habitats and species 

      

3.6. Minimise the potential risks associated with the release of genetically modified organisms into the environment, taking into account risks to human health.  

      

3.7. Support, complement, and enhance in-situ biodiversity conservation and ecologically sustainable use, through ex-situ practices. 
 

    

      

3.8. Adopt climate resilient approaches to biodiversity conservation and management to restore and maintain ecosystem goods and services. 

      

3.9. Prevent where possible, or minimise risk of animal-human transmission, and further evolution, of Zoonotic diseases associated with wild animals. 
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GOAL 4: RESPONSIBLE SUSTAINABLE USE: 

      

4.1. Prevent ecological degradation, through enhancing ecological integrity and resilience.  

      

4.2. Avoid and/or minimise adverse impacts of development and use on biodiversity and ecosystem services. 

      

4.3. Enhance sustainable use of biological resources in terrestrial, freshwater, marine and coastal ecosystems. 

      

4.4. Multisectoral plans, approaches and practices promote biodiversity conservation and enhance ecological integrity. 

      

4.5. Promote the conservation, wise use, and prevent further loss and degradation of wetlands, strategic water source areas, and other ecological infrastructure. 

      

4.6. Ensure the protection, conservation, and sustainable use of marine, estuaries, and coastal ecosystems and their natural resources.  

      

4.7. Integrate biodiversity conservation and ecological integrity into landuse planning and implementation. 

      

4.8. International trade in biodiversity promotes biodiversity conservation, equitable socio-economic development and protects biodiversity heritage.  
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4.9. Sustainable lifestyles promote socially and ecologically sustainable development. 

      

GOAL 5: EQUITABLE ACCESS AND BENEFIT SHARING: 

      

5.1. Regulate access to, and benefit sharing from, the use and development of South Africa's indigenous genetic and biological resources, their information and 
data.  

      

5.2. Use and development of genetic and biological material for agriculture promote biodiversity-based food security.  

      

GOAL 6: ENHANCED CAPACITY: 

      

6.1. Increase public education, awareness and stewardship of the value and importance of biodiversity, and public involvement in its conservation and 
sustainable use.  

      

6.2. Data and information forms the basis of decision making and practice.  

      

6.3 Knowledge and understanding of South Africa's biodiversity informs effective decision-making and practice. 
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6.4. Monitoring and evaluation informs biodiversity conservation, management, and sustainable use.  

      

6.5. Indigenous/ Traditional knowledge and practice provides localised solutions to biodiversity conservation and sustainable use. 

      

6.6. Enhance the capacity necessary to conserve and use South Africa's biological diversity sustainably. 

      

GOAL 7: BIODIVERSITY ECONOMY TRANSFORMED:  

      

7.1. Promote and develop inclusive economic opportunities that are compatible with and which complement the conservation and sustainable use of 
biodiversity.  

      

7.2. Create and implement mechanisms that support the conservation and sustainable use of biodiversity. 

      

GOAL 8: PROMOTE THE CONSERVATION AND SUSTAINABLE USE OF BIODIVERSITY GLOBALLY  

      

8.1. Develop an integrated, coordinated, and effective approach to international and multilateral engagements on biodiversity conservation, sustainable use, 
and equitable benefit sharing.  

      

11. IMPLEMENTING THE POLICY 
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11.1. INTRODUCTION 

We commend a number of important recordals in this section including 
but not limited to the recognition of the need for cross-sectoral co-
operation as well as increasing participation in the institutions of civil 
society engaged in conserving biodiversity.  

There should be explicit reference to other key government departments 
which are instrumental in this White Paper, most importantly and overtly 
absent is Department of Agriculture, Land Reform and Rural 
Development (“DALRRD”).  

Other governmental departments may be mentioned broadly or 
specifically but DALRRD must be included as well as the recent MOU 
between the Departments as DALRRD is primarily responsible for 
numerous laws and policies which directly impact on this White Paper. 
We note that they are mentioned in 11.2 below but should be included 
in this section too for completeness.  

We further propose that guidance as to how co-operative governance 
will be achieved through the inclusion of guiding principles for this and 
examples. 

It is also important to deal with conflicting policies and laws, including 
those developed by other governmental departments. 

SUPPORT 
with 
amendments 

Inclusion of the Department of Agriculture, Land Reform and Rural 
Development in this section is critical due to their mandate around animal 
welfare which cannot be separated from conservation and biodiversity protection 
(as per the Constitutional and other court judgments already referenced). 

Inclusion of the MOU between DFFE and DALRRD particularly in relation to 
animal welfare and wellbeing.  

Inclusion of the Department of Trade, Industry and Competition. 

Inclusion of the Department of Health.  

Inclusion of the principles of Co-operative Governance. 

Inclusion of how this is intended to be achieved or some proposals in respect 
thereof.  

Express inclusion under (g) of animal protection organisations.  

Inclusion that this White Paper takes precedence over other policies and laws in 
respect of biodiversity, conservation and where appropriate, wellbeing of 
animals.  

      

11.2. ROLES OF THE KEY PLAYERS 

11.2.1 THE ROLE OF GOVERNMENT 
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We commend the recognition of key stakeholders, but further references 
should be made to others not currently included. 

SUPPORT 
with 
amendments 

Inclusion of animal wellbeing as a key mandate of DFFE. 

NSPCA must be included as one of the National Statutory Bodies.  

Other statutory bodies include the South African Bureau of Standards (“SABS”). 

11.2.2 THE ROLE OF OTHER KEY PLAYERS 

We commend the recognition of key stakeholders, but further references 
should be made to others not currently included. Currently no 
mentioned are organisations which explicitly represent the interests of 
animals, the environment, and human rights. 

SUPPORT 
with 
amendments 

Explicit reference to be made to animal protection organisations (which should 
encompass animal welfare, animal wellbeing and animal law organisations, 
among others). 

Explicit reference to environmental protection organisations and human rights 
organisations. 

11.2.2.2 We comment the inclusion of business and industry and submit 
that their role needs to be further reiterated with respect to duties and 
responsibilities. This should not only include biodiversity but across the 
spectrum of human rights, animal protection and environmental 
protection.  

SUPPORT 
with 
amendments 

Inclusion of duties, responsibilities, and obligations of business and industry in 
respect of human rights, animal protection and environmental protection. 

11.2.2.3 We welcome the inclusion of NGOs as a stakeholder of the 
implementation and independent monitoring and ‘watchdog’ roles to 
ensure the proper adherence of the commitments contained in this 
policy. 

SUPPORT 
with 
amendments 

Express mention be made to Animal Protection Organisations as a stakeholder 
in respect of the guiding principles mentioned above such as intrinsic value and 
well-being.  

Express mention of organisations representing the rights and interests of Nature. 

Express mention of human rights organisations.  

Participation should be emphasised with clear implementation points relevant to 
these NGOs. This participation be extended to NPOs in the form of research, 
consultation, law and policy and others.  
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New Grouping: Academia and Other Relevant Professionals  

While we commend the recognition of the scientific community, there 
should be inclusion of other academics with relevant expertise including 
for example (non-exhaustive) in law and economics. These academics 
have a core role to play in the pursuit of other key objectives including 
research.  

 Inclusion of “Academics and Other Relevant Professionals” as a key 
stakeholders (including for example lawyers and economists). 

New Grouping/s: Specific Rights and Vulnerable Groups 

We propose that due consideration also be given to other groups 
including for example those representing workers. 

 Inclusion of additional category which includes rights for other specific and 
neglected groups, including as one example workers but which may be expanded 
to include the rights of other groups in time (for example, consumers). 

11.3. LEGISLATION 
  

      

11.3.1 INTERNATIONAL FRAMEWORK 
  

There are a number of international policies and documents which must 
be included 

1. Paris Agreement 
2. UN General Assembly Resolution on the Right to Environment 
3. World Organisations for Animal Health (OIE /WOAH) 

documents and standards 
4. 30 by 30 Initiative 
5. Sustainable Development Goals 
6. UNEP Resolution – Animal Welfare  
7. UN Harmony with Nature Programme resolutions and 

documents 

SUPPORT 
with 
amendments  
 

Inclusion of the following international policy documents (non-exhaustive): 

1. Paris Agreement 
2. UN General Assembly Resolution on the Right to Environment 
3. World Organisations for Animal Health (OIE /WOAH) documents and 

standards 
4. 30 by 30 Initiative 
5. Sustainable Development Goals 
6. UNEP Resolution – Animal Welfare  
7. UN Harmony with Nature Programme 
8. Convention on the Conservation of Migratory Species of Wild Animals 
9. Convention for the Protection, Management, and Development of the 

Marine and Coastal Environment of the Eastern African Region 
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8. Convention on the Conservation of Migratory Species of Wild 
Animals 

9. Convention for the Protection, Management, and Development 
of the Marine and Coastal Environment of the Eastern African 
Region 

10. United Nations Declaration on the Rights of Indigenous 
Peoples 

10. United Nations Declaration on the Rights of Indigenous Peoples 
 

11.3.2 CONSTITUTIONAL IMPLICATIONS 

This section should acknowledge concepts such as “Transformative 
Constitutionalism”. 

It should also reference jurisprudence interpreting the right to 
environment, particularly as it pertains to conservation and biodiversity.  

It should include constitutional values, and the statement from the 
Constitutional Court in the Lemthongthai case44 that stated “[c]onstitutional 
values dictate a more caring attitude towards fellow humans, animals and the 
environment in general”.45 

SUPPORT 
with 
amendments 

Inclusion of “Transformative Constitutionalism” 

Inclusion of jurisprudence advancing a progressive interpretation of the right to 
environment and its link with animal wellbeing and welfare as key to the 
“Constitutional Scheme” including but not limited to: 

1. National Society for the Prevention of Cruelty to Animals v Minister of Justice and 
Constitutional Development and Another [2016] ZACC 46 
[http://www.saflii.org/za/cases/ZACC/2016/46.html]  

2. Lemthongthai v S (849/2013) [2014] ZASCA 131; 2015 (1) SACR 353 
(SCA) (25 September 2014) 
https://www.saflii.org/za/cases/ZASCA/2014/131.html  

3. National Council of Societies for the Prevention of Cruelty to Animals v Openshaw 
(462/07) [2008] ZASCA 78; [2008] 4 All SA 225 (SCA); 2008 (5) SA 
339 (SCA) (30 May 2008) 
[http://www.saflii.org/za/cases/ZASCA/2008/78.html]  

 
44 Lemthongthai v S (849/2013) [2014] ZASCA 131 (25 September 2014). 
45 Lemthongthai v S Para 20 and NSPCA para 57. 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2016%5d%20ZACC%2046
https://www.saflii.org/za/cases/ZASCA/2014/131.html


 

 
68 | Page      NPC Number 2017/330930/08 | NPO Number 208-234 NPO 

www.animallawreform.org 

What do you see as main benefits, Implementation/ Compliance 
costs and risks? 

Do you 
support or 
oppose the 
proposal? 

What amendments do you propose? 

4. National Council of the Society for Prevention of Cruelty to Animals v Minister of 
Environmental Affairs and Others (86515/2017) [2019] ZAGPPHC 337; 
2020 (1) SA 249 (GP) (6 August 2019) 

5. Botha v Smuts and Another (2832/2019) [2020] ZAECPEHC 19 (4 June 
2020) [http://www.saflii.org/za/cases/ZAECPEHC/2020/19.html]  

6. Smuts N.O &. 2 Others v MEC: Eastern Cape Department of Economic 
Development, Environmental Affairs and Tourism and Another (unreported, case 
number 1199/2021) 

Sustaining the Wild Coast NPC and Others v Minister of Mineral Resources and Energy 
and Others (3491/2021) [2022] ZAECMKHC 55 (1 September 2022) 
[https://www.saflii.org/za/cases/ZAECMKHC/2022/55.html] 

11.3.2.4 

A recognition in this section that the Right to Property is not absolute 
with reference to Section 36 of the Constitution.  

SUPPORT 
with 
amendments 

The express inclusion that the Right to Property is not absolute and reference to 
Section 36 of the Constitution regarding the Limitation of Rights as well as other 
provisions in the Constitution which speak to the limitation on rights must be 
included. 

Inclusion of Other Rights (not limited to Right to Property) 

In addition to the aforementioned Right to Environment, several other 
rights as contained in the Bill of Rights are implicated by the Strategy 
(non-exhaustive): 

1. Right to Water  
2. Right to Food 
3. Right to Freedom and Security of the Person (and freedom 

from violence) 
4. The Right to Just Administrative Action  
5. Access to Information. 

 
Recognition of the impact on other Constitutional Rights (not only property 
rights) including: 

1. Right to Water  
2. Right to Food 
3. Right to Freedom and Security of the Person (and freedom from 

violence) 
4. The Right to Just Administrative Action  
5. Access to Information. 

Specific groups’ rights (non-exhaustive): 

6. Consumer Rights 
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Specific groups’ rights (non-exhaustive): 

6. Consumer Rights 

The document needs to be positioned in light of other Constitutional 
Values and Rights including but not limited to: 

1. Workers’ Rights  
2. Women’s Rights 
3. Youth and future generations’ Rights 

The Draft White Paper emphasises the right to property but currently 
does not properly and adequately provide the necessary and relevant 
constitutional framing and background. 

The document needs to be positioned in light of other Constitutional Values and 
Rights including but not limited to: 

1. Workers’ Rights  
2. Women’s Rights 
3. Youth and future generations’ Rights 

 

11.3.3 LIMITATIONS OF EXISTING LEGISLATION 

We commend the inclusion and recognition of “Limitations of Existing 
Legislation”; however, we submit that there is one core systemic issue 
not identified which has led to regulatory flaws and which should be 
acknowledged.  

SUPPORT 
with 
amendments 

Inclusion of new heading:  

Inadequate Consideration to Animals and Nature 

1. Historical misinterpretation of “sustainable use” 
2. Current property paradigm and purely anthropocentric approach has 

failed to adequately consider the interests of non-humans 
3. Failure to acknowledge animal welfare and wellbeing as part of 

environmental laws and policies including biodiversity and conservation 
4. Failure to acknowledge animal sentience 
5. Failure to acknowledge intrinsic worth of animals and Nature 

which are inconsistent with the interpretation of the right to environment by the 
Constitutional and other courts and additional aspects including: 

1. Failure to engage with civil society representing animal protection  
2. Lack of transparency 
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3. Lack of accountability 

There needs to be an acknowledgement of the failures due to lack of 
dedicated resources. 

 Inclusion of Failure for Dedicated Resources  

This can be included under Limitations or under a new section for Progressive 
Provisions to be included. 

This concept can include under “an innovative approach to compliance 
monitoring and enforcement is needed” examples of how this may be achieved 
through progressive law reform for example: 

1. Dedicated Wildlife Courts (such as that in Uganda46) 
2. Dedicated Prosecutors for Wildlife Crimes (such as in Oregon47 and 

Switzerland48) 
3. Dedicated Advocates speaking up for Animals in Court (such as 

Desmond’s Law in Connecticut USA49) 

There needs to be an acknowledgement of the non-holistic policy 
approach 

  

 

Inclusion of Acknowledgement of Non-Holistic Approach 

Including across policies of the Department itself (including its climate change 
obligations and policies such as the NDC and Climate Change Bill) as well as 
across Departments at a national and provincial level and among the 
Departments themselves. 

11.3.4 GAPS WITHIN EXISTING LEGISLATION 

 
46 https://oxpeckers.org/2022/07/ugandas-special-court/  
47 https://www.opb.org/article/2022/03/16/oregon-hires-anti-poaching-special-prosecutor/  
48 https://www.theguardian.com/world/2010/mar/05/lawyer-who-defends-animals  
49 https://www.law.gwu.edu/legal-advocacy-abused-animals-connecticuts-desmonds-law-roadmap-change-dc  

https://oxpeckers.org/2022/07/ugandas-special-court/
https://www.opb.org/article/2022/03/16/oregon-hires-anti-poaching-special-prosecutor/
https://www.theguardian.com/world/2010/mar/05/lawyer-who-defends-animals
https://www.law.gwu.edu/legal-advocacy-abused-animals-connecticuts-desmonds-law-roadmap-change-dc
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We commend the inclusion and recognition of “Gaps Within Existing 
Legislation”, however we submit that there is one core systemic issue 
not identified which has led to regulatory flaws and which should be 
acknowledged.  

SUPPORT 
with 
amendments 

Inclusion of new heading: Inadequate Consideration to Animals and Nature 

1. Historical misinterpretation of “sustainable use”; 
2. Current property paradigm and purely anthropocentric approach has 

failed to adequately consider the interests of non-humans; 
3. Failure to acknowledge animal welfare and wellbeing as part of 

environmental laws and policies including biodiversity and conservation; 
4. Failure to acknowledge animal sentience; and 
5. Failure to acknowledge intrinsic worth of animals and Nature, 

which are inconsistent with the interpretation of the right to environment by the 
Constitutional and other courts and additional aspects including: 

4. Failure to engage with civil society organisations including those 
representing animal protection; 

5. Lack of transparency; and 
6. Lack of accountability. 

There needs to be an acknowledgement of the non-holistic policy 
approach 

  Inclusion of Acknowledgement of Non-Holistic Approach 

Including across policies of the Department itself (including its climate change 
obligations and policies such as the NDC and Climate Change Bill) as well as 
across Departments at a national and provincial level and among the 
Departments themselves. 

11.3.5 CRITERIA AND GUIDELINES 

In this paragraph, the Department provides a list of guidelines for the 
amendment of existing or introduction of new legislation to meet the 
goals and objectives of this policy, Government will be guided by a 
prescribed criteria and guidelines. We welcome the recognition of the 
Department to amend and align existing biodiversity and environmental 

SUPPORT 
with 
amendments 

Inclusion of the following: 

1. Animal sentience; and 

2. The Intrinsic value of Nature and Animals (as individuals). 
 



 

 
72 | Page      NPC Number 2017/330930/08 | NPO Number 208-234 NPO 

www.animallawreform.org 

What do you see as main benefits, Implementation/ Compliance 
costs and risks? 

Do you 
support or 
oppose the 
proposal? 

What amendments do you propose? 

legislation. This is an urgent matter and requires address as many of these 
pieces of legislation are outdated and ineffective in relation to aspects of 
enforcement and compliance, etc. Furthermore, hat a clear mechanism 
to this effect must be enacted with the legislation being amended as far 
as it remains inconsistent. 

11.3.6 NATIONAL LEGISLATIVE STEPS 

We commend and welcome this section including but not limited to the 
cooperative approach between the national and provincial spheres of 
government in the addressing of these long overdue legislations. 

Furthermore, we welcome the recognition of the Government 
undertaking to develop legislation to give effect to goals of this Draft 
White Paper as a matter of urgency. 

As mentioned in this section: 

(b)… The participation of both the national and provincial spheres of government 
will be ensured in this process so that the result is in keeping with the concurrent 
responsibilities held by these levels of government. This will further lead to the 
development or amendment of provincial legislation as appropriate. 

(c) The purpose of the framework legislation described would largely give effect to the 
goals of this White Paper, concerning the conservation and sustainable use of 
biodiversity. Government undertakes to develop such legislation as a matter of 
urgency.’ 

Many of the national legislation, policies, and strategies are not in 
alignment with this Draft White Paper, most notably in relation to the 
lack of recognition of key terms such as well-being, intrinsic value, and 
existence value. Furthermore, this must commence with the addressing 

SUPPORT 
with 
amendments 

Withdrawal of documents currently or recently out for public comment or in 
process which are inherently in conflict with this Draft White Paper including 
the “Draft Game Meat Strategy”, among others. 

The final sentence of section (b) be amended to read ‘provincial and national 
legislation, policy and strategies.’ 
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of the newly drafted Game Meat Strategy developed by the Department. 
This is in contradiction with this Draft White Paper and should be 
amended to be in alignment with this Draft White Paper.  

First these goals should be properly underpinned to consider the 
Department’s mandate to protect and promote animal wellbeing and 
welfare, its obligations in terms of the proper interpretation of the 
abovementioned integrative approach and substantive incorporation of 
intrinsic value of biodiversity. Secondly, current legislation should not 
merely be ‘developed’ but that the Government should undertake to 
‘develop and amend all contradicting biodiversity legislation in order to 
give effect to these goals as a matter of urgency’. Lastly, the long-awaited 
Animal Welfare Bill be treated as a priority in relation to the 
development of biodiversity legislation in order to give effect to this 
Draft White Paper. 

11.4. INSTITUTIONAL CHANGES REQUIRED 

We commend the inclusion of important provisions in this section.     

      

11.5. FUNDING 

We welcome the recognition of the importance of funding in relation to 
the implementation of this policy. We further welcome the recognition 
of the need to derive said funding from both the state and the private 
sector. We submit that it is not only funding but also other resources 
which should be included in this heading. 

We note the wording of an ‘investigation’ into ‘possibilities’ but submit 
that this needs to be developed into a concrete plan for dedicated 

SUPPORT 
with 
amendments 

Reference should be to “Funding and Resources”. 

There needs to be reference to specific safeguards to ensure that funds and 
resources are not misused. This could include independent oversight as one 
example.  
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funding in respect of the proper implementation, monitoring and 
enforcement of this policy.  

11.6. PRIORITY ACTION 

We commend the inclusion of this section and recordals that it needs to 
be and is in fact possible. There are certain steps which must and can 
happen immediately. 

We propose that timelines and methods be included in this section to 
give the White Paper concrete means and goals to achieve its aim and to 
work towards. 
 

SUPPORT 
with 
amendments 

Immediate actions can include: 

1. Withdrawing draft and not yet finalised documents which are inherently 
in conflict with the White Paper including the Draft Game Meat 
Strategy; 

2. Halting the release of other policies and legislation which can be 
contradictory and in conflict with the White Pape; and 

3. The auditing of existing laws and policies in light of the White Paper. 
We propose that timelines and methods be included in this section to give the 
White Paper concrete means and goals to achieve its aim and to work towards. 

 

 


